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FREEDOM OF TRADE UNION ASSOCIATION 
AND LEAVING (NON-MEMBERSHIP) 

AS A FUNDAMENTAL COLLECTIVE LABOUR 
RIGHT – DISCOURSE BETWEEN NORM 

AND PRACTICE

In this paper, the author deals with the issue of freedom of trade union 
association as a basic collective right of employees. The author dwells on 
the transformation of the notion of freedom of association and action 
into the right of association and action. The paper analyses the condi-
tions in trade unionism through the symbiotic unity of normative expres-
sion and practical application. Syndicalism and its emergent forms today 
face a large number of challenges that, within the framework of conform-
ism and defeatism of unions and workers, trace the new direction for 
understanding the freedom and right to organize, disorganize and with-
draw from unions. It is the digital, ethical and philosophical transforma-
tion that has encompassed labour and its emerging forms, among which 
is syndicalism, that is the basic inspiration for the author to dwell on cur-
rent phenomena in the process of transformation of the very idea of ​​free-
dom of trade union organization and non-membership in trade unions.

Key words:	 Trade unions. – Freedom. – Organizing. – Membership. – 
Dismemberment.

1. THE IDEA OF TRADE UNION ASSOCIATION

The idea of an organized association between workers stems from 
the need to legitimately oppose employers and create a balance within 
labour and employment relations, where traditionally the employer has 
greater economic power and legal basis, as opposed to the worker as an 
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individual. Trade union organization and association of workers is one 
of the basic benefits of human civilization and represents a fundamen-
tal social right recognized internationally1. It is based on the struggle of 
workers (wage factory workers) against the authorities and employers2. 
Therefore, it has an important integrative function that creates a sense of 
community among workers and contributes to the development of the 
concept of solidarity for the protection and promotion of labour rights. 
In labour law, trade union organization and action has an important 
place, and is part of collective labour law. It is part of the general sys-
tem of legal organization and association that has its roots in Roman law 
through affectio sociatatis (intention to associate).3

The right to union organization and action is closely related to 
the freedom, the legal possibility to organize workers in separate or-
ganizations. Freedom of trade union association is a guarantor of the 
right to association and action. Without exercising the right to trade 
union freedom, the right does not exist, that is, those two aspects of 
trade union organization and action are two sides of the same coin. 
Today, trade unionism faces a paradoxical situation. On the one hand, 
its legal status has never been recognized and formally recognized as 
a fundamental right and freedom of organization and action on a na-
tional and international level. On the other hand, this process of trade 
union legal renaissance has so far not reflected a weaker trade union 
movement in practice at the world level. By obtaining the battle for 
full recognition of the freedom to organize, act and all other subsidiary 
activities carried out by trade unions at the international and national 
level, it resulted in the loss of the revolutionary nature of the trade un-
ion movement, the loss of the “edge” of the trade union struggle and 
the transition to trade union activism which is of the “office type”, 
which is the comfort zone in which modern trade unionism floats.4.

1	 V. Mrjachkov, Labour law, 6 edt, Sibi 2008, 710.
2	 Ibid.
3	 P. P. Venedikov, Affectio sociatatis, Juredic Archive, year III, 1931, 352–360, 

where it is said that this legal institute appears for the first time in Justinian’s 
digests (533 AD), in the section on civil association which originates from the 
interpretations of The Ulpian Fragments. Hence, affectio sociatatis also ap-
pears as a basic feature of the right of association of workers during the XIX-
XX centuries for the purpose of protecting common interests and achieving 
community goals. 

4	 Ibid., 63. This process undoubtedly affects not only the workers, but also 
the employers, so in the last decade it has been considered how to overcome 
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2. FROM IDEA TO REALITY – THE TRADE 
UNION AS THE FIRST RECOGNIZED FACT

When we talk about an union5, there seem to be multiple un-
derstandings of the content of this term, and on the other hand, there 
is an ease with which the term is approached. This ease borders on a 
layman’s definition of the term “union” that is most often articulated 
by the average employee, employer, and even trade unionists. The term 
union means an association that takes care of protecting the interests 
of its members (primarily economic) in a certain activity. As a term, 
it covers any association, regardless of whether it is employees or em-
ployers. That is why the term labour union was used in the past. The 
term “syndicate” itself was first introduced in France, and has its origin 
from the word syndic, in Latin syndicus, and in ancient Greek sun i 
dike, which denotes a person who took care of the interests of a certain 
community to which he himself belonged, or the interests to a certain 
person6.

But, the trade union is more than a word and term. In addition 
to the definition and real materialization in space and time through the 
legal norm, it also contains an idea, that is, a certain ideology that has 
its own depth and width of manifestation. Syndicalism is a global idea 
that unites workers on the idea of solidarity, brotherhood and equality 
that originates from the French national revolutionary doctrine, but is 
accepted as the basic idea of the trade union movement and syndical-
ism to this day. The idea of joint action of workers for the protection of 
their rights is manifested by the creation of a trade union as an organi-
zation, which has its own legal basis.

A trade union is a professional organization (association) of unit-
ed workers (employees, self-employed, freelancers, but also unemployed 

“union conformism” through the dilemma of whether to return the unions to 
traditional values and actions, which imply that the main pillar should be the 
employees in the public sector and large companies, or to open up to the di-
versity of modern labour and the processes of digital transformation in labour 
relations. 

5	 Term syndicate: Eng. Trade (labour) union; Fr. le syndicat; It.. sindacci; Ger. 
Gewerkschaft. 

6	 N. Kostadinović, Radnicki pokreti, radni odnosi I socijalno staranje, EKVS, 
Beograd 1946, 51; T. Popović, Radno pravo, Službeni List SFRJ, Beograd 1980, 
72.
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and retired)7 based on the principle of solidarity, which aims to protect 
the economic and social, as well as the material and moral interests of 
the members, with the ultimate goal of promoting the joint collective 
and individual rights of workers.8 The trade union unites employees 
from the same or similar profession, i.e. professional framework.9 The 
term trade union also implies the association of several trade unions, 
i.e. trade union organizations at lower levels of the organization, or in 
higher forms of trade union organization in national and international 
frameworks such as federations (sectoral, branch, industrial unions) 
and confederations (so-called trade union headquarters),10 or a un-
ion of trade unions. The main goal of trade unions is to defend and 
promote the rights of their members, i.e. workers.11 This is achieved 
through various forms of action that include opposition, contesting, 
negotiation, requests, participation in decision-making (worker par-
ticipation), cooperation (coordination), collective action (strike, boy-
cott), as well as protection of rights in proceedings before competent 
authorities.

The association of trade unions is of great importance in terms 
of achieving the objectives of the action, as well as in terms of increas-
ing the efficiency and strength of the trade unions. The basic organiza-
tional form of trade union association is the trade union organization,12 
which can form a union at a higher level with other organizations, and 
several unions can form national federations, confederations or un-
ions.13 The trade union organization is within the enterprise (regard-
less of the type of ownership) and represents the basic organizational 
and functional unit of the trade union organization in a country. Its 
members are the employees of the enterprise (company) or it can unite 

7	 B. A. Lubarda, Labor law, debate on the dignity of work and social dialogue,2 

University of Belgrade Faculty of Law, Belgrade 2013, 815. The understanding 
of the union by prof. Lubarda goes in the direction of a broader definition of 
the term union and syndicalism.

8	 V. Brajic, Labor Law6, Belgrade 2001, 457. 
9	 M. F. Clavel-Fauquenot, N. Marignier, Le droit syndical, Liaisons, Paris 1999, 9.
10	 B. Lubarda, op. cit., 815.
11	 Supiot, A. Trudovo pravo, Ars Lamina, 2010, 56.
12	 V. Brajic, op. cit., 469.
13	 In the world there are other ways of organizing, such as territorial, local-mu-

nicipal, or with a different structure of hierarchy within the organization at a 
higher level.
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employees from two or more usually related enterprises, usually at the 
local (municipal) level.

When we talk about the activities of trade unions, it is undoubt-
edly associated with a high degree of legal and factual autonomy in 
relation to employers, the state, and other social organizations such 
as churches and religious communities and political parties. The un-
ion is a professional association14 of workers and other members that 
freely chooses its members and governing bodies, the way of internal 
organization, the goals and methods of action, the way of financing, 
and respecting the constitutional framework. These relations are usu-
ally regulated by the statute of the union, and partly by legal provi-
sions. Relations between trade unions at a higher level are regulated by 
statute, and accordingly, the same applies at the European and interna-
tional level.15

Trade union autonomy is an important condition for free and 
independent trade union activity. It results from the general system of 
basic civil rights and freedoms. Freedom of trade union association 
and action cannot exist without the right to life, physical and moral 
integrity, freedom of movement, freedom of association in a general 
sense, freedom of opinion and expression, and freedom of speech.

That is why the autonomy of trade unions is closely related to 
the freedom of man in work and his/her free professional realization as 
a free person in work and action.

Trade union autonomous action cannot survive if there is a non-
democratic-totalitarian regime, that is, the democratic degree of the 
constitutional-legal framework is also assessed through the degree of 
autonomous action and free organization of workers in unions. After 
all, trade union rights and freedoms are part of the so-called “second 
generation” of human rights. With these rights, unlike the general sys-
tem of human rights, there is an obligation of the state to actively co-
operate with social partners in their implementation.16

14	 Professionalism is a basic measure of whether there is a basis for trade union 
organization and implies that a certain number of people can form a trade 
union based on common professional activity. So, for example, pupils or stu-
dents cannot form a trade union because they do not perform a professional 
activity. More about it:  J. Pelissier, A. Supiot, A. Jeammaud, Droit du travail, 
Dalloz, Paris 2000, 564–565; B. Lubarda, op. cit., 815.

15	 B. Lubarda, op. cit., 815.
16	 Ibid., 816.
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Without trade union autonomy and the principle of independ-
ence in action, the trade union cannot be a real and mature social 
partner in the bipartite (trade union and employer), tripartite (trade 
union, employers and public authority – the state or local authority) 
or multi-party (trade unions, employers, state or public authority and 
representatives of civil society – the non-governmental sector) social 
dialogue. This is precisely why the freedom of trade union association 
and action is the quintessence of trade union autonomy and a prereq-
uisite for a strong trade union and quality social dialogue.

3. FREEDOM OF TRADE UNION ASSOCIATION

Trade union freedom is individual freedom exercised collec-
tively. The freedom of association gives individuals, that is, citizens, 
the opportunity to establish associations, to be members of them and 
to act in the protection of common interests. Freedom of association 
and action for workers and employers begins to take its form in col-
lective liberalism, which in principle does not differ from individual 
classical liberalism,17 and is part of the so-called liberalism epoch (eco-
nomic, philosophical and labour). The full recognition of freedom of 
association for workers and employers has taken place gradually and 
in several stages, and varies from country to country, but there is still a 
visible and constant regularity relating to the relationship between the 
development of economic and political social currents and the work-
ers’ struggle for greater rights through collective action. Parallel to the 
emergence of freedom of association, the first concluded collective 
agreements appeared at the end of the 19th century. Freedom of asso-
ciation governed by legal norms today has the attribute of a right, and 
is part of all democratic constitutions and labour codes in Europe and 
the world. This issue occupied a special place in the international regu-
lation of trade union rights expressed primarily through the normative 
activity of the International Labour Organization (ILO). In the series 
of acts adopted by the ILO, special place, significance and influence 
on the freedom of association and action has the Convention no. 87 
on trade union freedoms and protection and trade union rights from 
1948, as well as Convention no. 98 on the right to organisation and col-
lective bargaining from 1948.18

17	 A. Ravnić, Osnove radnog prava, Pravni fakultet u Zagrebu, Zagreb 2004, 399.
18	 B. M. Sunderic, Pravo Medjunarodne organizacije rada, Pravni fakultet Univer-

ziteta u Beogradu, Beograd 2001, 194.
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In its manifestation, trade union freedom of association appears 
as positive and negative,19 and according to the holder of the right, we 
divide it into individual and collective.20

3.1. Positive freedom of association and action
The positive expression of trade union freedom is manifested 

through several basic rights that we can find in almost all textbooks on 
labour and trade union law. The positive manifestation of freedom of 
association and action is the hallmark of the centuries-old struggle for 
trade union rights. This type of freedom is primarily reflected in the 
freedom to establish or organize trade unions (without prior permis-
sion), and the freedom to join trade unions of one’s own choice and 
free will21. The positive type of freedom of association is also reflected 
in the freedom to choose the manner of organisation in national and 
international frameworks, both according to the vertical and horizon-
tal manners of organizing,22 the freedom to choose organs and trade 
union representatives through internal acts of the trade union, as well 
as the freedom for the method of financing.

According to their very nature, all positive union freedoms are 
opposed to any denial of the free will or its limitation to organize and 
act of the employee or a group of employees in a legitimate legal en-
tity, as well as the prohibition of negative consequences due to union 
membership. It is opposed to the doctrine of the duty (compulsion) 
for membership in trade unions known as closed shop, or to the at-
titude of giving preference (favouring) to employees who are members 
of a certain trade union – union shop (mostly the trade union that 
has concluded a collective agreement with the employer). On the other 
hand, the positive type of freedom of association and action enables 
real social dialogue, which is based on social partnership, social justice 
and social peace. In addition, it ensures the improvement of working 

19	 Ibid., 217.
20	 B. Šunderić, Lj. Kovačević, Radno pravo, 2. izdanje. Službeni glasnik, Beograd 

2019, 427.
21	 J. E. Ray, Droit du travail, 8th ed. Liasions, Paris, 1999, 299; М. Djuricic, Zh. 

Kulic, Labor Law, Belgrade 2009, 48; P. P. Jovanović, Labor Law, 8th ed. Faculty 
of Law at Novi Sad, Novi Sad 2018, 141; B. Lubarda, op. cit., 817; V. Mrjackov, 
op. cit., 715; V. Braji, op. cit., 463–465.

22	 B. Lubarda, op. cit., 816.



Harmonius 2022

196

conditions, social integration, development and well-being that in-
cludes sustainable economic growth.

The positive freedom of association and action can be consid-
ered from the worker’s point of view, as individual freedom of associa-
tion, or through the prism of the trade union as the holder of the right, 
as collective freedom of association.23

3.1.1. Individual dimension of the freedom of association
The individual dimension of the positive freedom of association 

and action is exercised through the basic labour right, which is to be 
a member of one or more trade unions. It implies freedom of choice 
to join the union or unions that he/she believes will best protect his/
her rights and represent his/her interests.24 The holder of the right is 
the employee in the private or public sector, including administrative 
(state) officials,25 as well as all employees in the local self-government. 
Employees in all flexible forms of employment have the right to trade 
union organization and action, as well as non-typical forms of work 
found among persons engaged through casual and temporary work 
contracts, probationary workers, or sales agents, as well as the self-
employed, liberal professions and farmers. Everyone has the right of 
protection to their professional interests through trade union associa-
tion and action that is in accordance with the acts of the ILO, such 
as the ILO Convention no. 11, of 1921 on the right of association in 
agriculture.26 Precisely for this reason, the above statement that trade 
union freedom is an individual freedom that is exercised collectively 
refers to the individual freedom of employees, but also of professionals 
(members of a profession).

In the legal systems, there are certain restrictions on the free-
dom of trade union association and action, primarily related to certain 

23	 B. Šunderić, Lj. Kovečević, op. cit., 427.
24	 Ibid.
25	 In certain countries, employees in the public sector, but primarily administra-

tive, that is, civil servants, do not come under the application of labor law, 
but are part of the so-called official law, which as a concept in these spaces 
was abandoned already in 1963–1965. Such countries are primarily Germany, 
where the right to strike was limited, which caused negative reactions and 
criticism from the ILO. See: M. Weiss, M. Schmidt, Labour law and Industrial 
relations in Germany, Kluwer Law International 2008, 172, 175.

26	 Ratified in RM on 17 November 1991.
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professions, that is, services. In the past, the ban on union organiza-
tion of employees in the police, security and military structures in the 
country was particularly characteristic. Today this restriction is not 
in full, as according to the standards of the ILO (Convention 87 and 
98) there is no possibility of a complete ban on trade union organiza-
tion, but it is left to each member state to regulate the degree of pos-
sible restriction of freedom of association. Within the framework of 
the European legal systems, there is no possibility of a complete ban 
on union association in these professions, which is in accordance with 
the European Social Charter.27 The partial restriction of freedom of as-
sociation in national legislation in professions such as the police, the 
military, as well as in some other professions related to public health, 
economic activity, etc., is justified by the need to preserve public or-
der and peace, as well as for the sake of smooth running of the activi-
ties, and the work process in strategic social areas. We find this type 
of restriction in certain laws in Macedonia that refer to certain pro-
fessions, i.e. employees primarily in the public sector such as the Law 
on Police,28 Law on Internal Affairs,29 Law on Service in the Army30 
where there is no limitation on association, but there is a limitation of 
the freedom of trade union action which refers to the right to organ-
ize a strike, that is, the obligation for the necessary and uninterrupted 
performance of the activities of these bodies, services and institutions 
during a strike is foreseen. This means that a strike is allowed, but the 
necessary functioning of the service is required. It is unclear what the 
necessary action, i.e. functioning, means, both in terms of volume and 
quality, and that is precisely why certain abuses have occurred in prac-
tice, translated even into court decisions.31

27	 Article 5 of the revised European Social Charter of 1996 states that countries 
with national legislation will guarantee the exercise of the right to association 
in the police, in accordance with national needs. See: www.coe.int; L. Samuel, 
Fundamental social rights, Case law of the European Social Charter, Council of 
Europe Publishing, Strasbourg 2002, 127.

28	 Official Gazette, No. 114/06 and further.
29	 Official Gazette, No. 42/14 and further.
30	 Official Gazette, No. 36/10 and further.
31	 The case for banning a strike with a temporary measure due to a lawsuit at 

the Court of First Instance in Skopje 2, Union of Air Traffic Controllers vs. 
M– NAV. Namely, the Court decided with a temporary measure to stop the im-
plementation of the strike organized by the union in the Macedonian air traf-
fic control due to a previously undetermined scope of necessary and necessary 



Harmonius 2022

198

In addition to these cases of restriction of freedom of association 
and action, there are also certain restrictions in relation to when the 
trade union representative performs certain managerial activities. It is 
about an ethical-principled position that is usually foreseen in the stat-
ute of the trade unions. Certain restrictions may also exist if the trade 
union representative performs a specific elected or appointed public 
function, or if the trade union member performs certain confidential 
tasks for the employer, management and management body. These re-
strictions should also be provided for by the statute of the union.

The case that is cited in relation to certain restrictions on the 
freedom of association in trade unions among priests is interesting, 
through the example of ... Romania (2330/09 from 07/09/2013), where 
the European Court of Human Rights considered that there is no vio-
lation of the freedom of association, if it is limited with the prior per-
mission of the archbishop, and in accordance with the Statute of the 
Romanian Orthodox Church.32

3.1.2. Collective dimension of freedom of association
Trade union freedom, which refers to the collective dimension 

of freedom of association and action, refers above all to the right to 
freely establish trade unions at all levels. Here the trade union appears 
as the holder of the right, where the trade union organization is freely 
formed and acts at the level of the employer (), or at the department – 
profession (), or at the level of the branch (). This freedom, where the 
union appears as a holder, also applies when the union at the employer 
joins in a federation of branch or sector unions (association) or when 
branch, sector (association) unions join in a confederation of unions 
at the national level.33 The same applies to association at the European 
or international level, where national unions, alliances or confedera-
tions join together to pursue the interests of their members. We can 

work for the uninterrupted flow of air traffic in the Macedonian sky. The court 
incorrectly applied the material law and did not take into account that in ad-
dition to the absence of legal provisions that regulate in more detail the scope 
and quality of the necessary work, the employer’s side did not approach the 
obligation to agree with the union what is and what is the scope of the neces-
sary work for the smooth running of the work process (Article 238 of the Law 
on Labor Relations).

32	 B. Lubarda, op. cit., 820.
33	 Freedom of Association, International Labour Office, Geneva 2006, 61.
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compare these European and international unions and confederations 
with the so-called international consortia or multinational companies 
founded by employers, although there are certain differences in terms 
of organization and goals that both have.

The collective freedom of association and action implies that no 
restrictions are acceptable in relation to obtaining permission (prior 
or additional) from certain state authorities for association at the em-
ployer or higher levels, or determining a legal census for association 
in relation to the number of members in the union. This is for the 
purpose of achieving autonomy and independence, both in association 
and organization, as well as in the operation of the trade union.34

On the international level, the need to unite several unions from 
different national bases is expressed by the need to deal with interna-
tional (economic) competition by promoting and protecting the collec-
tive interests of the membership, from several countries, as well as by 
the need for international solidarity of workers.35 In addition to this, the 
international association of trade unions is necessary for participation 
in activities of the International Labour Organization, in certain super-
visory bodies with a consultative status within the Council of Europe, 
as well as for participation in the economic and social committee of 
the European Union. On the other hand, representative trade union 
headquarters at the national level are accredited by the Committee of 
the Conference on Accreditation of the ILO in order to participate in 
the work of the General Conference and the Administrative Council 
of the ILO, as representatives of the country from which they come.36

3.2. Negative freedom of association and action
In addition to the positive type of freedom of association and ac-

tion, there is also a negative type which is manifested by the employee’s 
right not to be a member of a union without labour legal consequences, 
i.e. the freedom not to be a member of the union at all, as well as the 

34	 B. Šunderić, Lj. Kovacević, op. cit., 427. 
35	 It is about certain class views regarding the self-awareness of the working 

class, which were especially expressed during the 20th century and were used 
terminologically. Contemporary tendencies in trade union law are to mention 
less often the aspects of class struggle, class division, class interests of workers, 
probably for the sake of “terminological correctness”.

36	 Freedom of association, op. cit., 134.



Harmonius 2022

200

freedom to terminate the membership of the union. These two free-
doms are part of an individual negative dimension of the employee’s 
freedom of association. Through their statutes, unions can regulate the 
conditions for the application of the negative freedom of association by 
providing a notice period for termination of membership or settlement 
of all financial debts as a condition for termination of membership. 
In relation to this freedom, the Macedonian union practice is specific, 
where there are this type of provisions in the statutes of some unions, 
but practically the provision is not applicable without support and help 
from the employer. We are talking about a situation where the mem-
bership actually depends on the will of the employer to stop deducting 
the membership fee from the employee’s salary and delete him from 
the list of employees who are members of the union, which is needed 
to prove representativeness. In that way, whether someone will be a 
member of a union depends not only on the decisions of the union 
bodies, but also on the employer, which is contrary to the negative type 
of freedom of association.

The negative freedom of association in its collective manifesta-
tion refers to the right of the trade union (from a lower level, rank) not 
to be a member of other trade union organizations of a higher rank at 
the national or international level, as well as the freedom of the trade 
union organization at the employer level to by members of a trade un-
ion organized at a higher level (branch, department, union, confedera-
tion).

Negative freedom of association is conceptually contrary to the 
closed shop clause because the employee expresses his free will not to 
join the union as opposed to the commitment to membership provided 
by the clause as a basis for employment, promotion or retention of the 
job. Leaving the union must not be considered as a condition of un-
equal treatment of the employee in relation to those who are members 
of the union – union shop clause. These clauses in the past were very 
often found in certain countries where they were introduced through 
individual employment contracts or collective agreements. Thus, in the 
United States, union membership during the first half of the 20th cen-
tury was common, as well as in countries with fascist and Nazi regimes, 
but it was also found in countries such as France. This practice began 
to be abandoned after the Second World War, first by France and Italy, 
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and then by the largest number of European countries. However, today 
we still see relapses of these clauses in Great Britain.37

The guarantee and implementation of trade union freedoms and 
rights imply adequate protection. The protection consists of a series of 
legal and factual instruments that can be used by trade unions in order 
to protect the freedom of association and action. Protection can be in 
relation to union members themselves, to other competing unions, to 
employers and to the state. The means of struggle for the protection 
of freedom of association and action can be through peaceful means 
(social dialogue, conciliation, arbitration, possession – mediation or 
court) or by trade union action (strike, boycott).

4. THE NEGATIVE PRACTICE OF LIMITING 
FREEDOM AND THE RIGHT TO ASSOCIATION 

AND REPRESENTATION

The restriction of the freedom of the right to unionise and act, 
as well as to speak out, that is, to disassociate from the workers’ or-
ganizations in practice implies two basic negative practices. The first 
type is a direct prohibition of freedom and the right to association and 
leaving. This is rarely found in practice and is an exception in practice, 
while in terms of legislation in European countries it is not found at 
all. However, the normative proclamation of freedom and the right of 
workers to join unions and leave unions is more often violated in prac-
tice indirectly, through subtle, not always directly visible methods.

Indirect restriction of the freedom and right of association and 
withdrawal of workers in and from unions is a procedure or norm that 

37	 Particularly significant is the judgment of the European Court of Human 
Rights from Strasbourg from 1982 in the James, Young, Webbster case, where 
the Court found that the closed shop clause is contrary to the European Con-
vention on Human Freedoms and Rights (ECHR), that is, to the negative type 
of freedom of association. The clause in the case provided for mandatory 
membership in the union that concluded the collective agreement, under the 
compulsion of dismissal. The court considered that this is a serious coercion 
that has a strong negative impact on the loss of earnings, which means a source 
of income and livelihood. The court considered that this type of coercion is 
impermissible, unacceptable and disproportionate to basic human rights in a 
democratic society, thus considering it contrary to the ECHR; European Con-
vention on Human Rights, Practice of the European Court of Human Rights, 
Book II – Political Rights, Belgrade 1998, 228; B. Lubarda, op. cit., 827.
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does not seem to have a restrictive or discriminatory character, but its 
application makes it difficult or indirectly limits the right and freedom 
of association or representation. It is mostly about provisions in laws 
(less often) or provisions in collective agreements, as well as statutory 
provisions of unions where a prerequisite is required for membership, 
or a condition must be met for leaving the union. Thus, for example, 
in the Macedonian practice of trade union organization and action, 
two types of negative practices are found, which mean limitation of the 
right to organize and the right to speak out. The first example refers 
to provisions in collective agreements at the employer level that stipu-
late that certain rights apply only to union members. This practice is 
contrary to paragraph 3 of article 208 of the Law on Labor Relations38 
which stipulates that the provisions of the special collective agreement 
apply to all employees, regardless of whether they are members of the 
trade union that is a signatory to the collective agreement, or they are 
not members of any union. This type of provision in collective agree-
ments are void. However, in the practice of the application of collective 
agreements at the employer level, the application of this type of provi-
sion occurs primarily due to the ignorance of one or both of the sig-
natories of the collective agreement, or due to negligent discrimination 
against members of another minority trade union organization. Here, 
it is not a question of a direct restriction of freedom of association, but 
there is an indirect attempt to direct employees to a particular union 
by offering a higher degree of rights.

Another example of negative practice refers to statutory provi-
sions in certain trade union organizations (eg. SONK, UPOZ and oth-
ers) which in their statutes provide for provisions that prohibit rep-
resentation until the fulfilment of a certain subsidiary obligation of 
the employee. Most often, it is a question of the monetary obligations 
of the member due to the use of a loan or credit from the union, or 
through the union. This type of statutory provision indirectly limits 
the right to leave the union and the statute is used as a tool for black-
mail. This is contrary to international standards and the ILO and the 
Macedonian labour legislation, where every employee has the freedom 
and right not to be a member of a trade union or to disaffiliate from a 
trade union. It is not possible to link and condition a certain bond ob-
ligation for the use of certain rights with a ban on joining a union. The 

38	 Official Gazette of EM, No. 62/05 and further.
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monetary and other claims that the trade union has towards its mem-
bers are an independent obligation that can be used as a right based on 
membership and standing, but the obligation to fulfil it by the member 
does not stop with his resignation from the trade union organization. 
On the contrary, since it becomes a separate legally regulated obliga-
tion, the employee is obliged to fulfil it regardless of whether he is a 
member of the organization (union) in which he exercised the right, or 
whether he is employed at all in the enterprise in which the union was 
formed. From there, the employee may leave the union, may even no 
longer be employed by the same company, but the obligation does not 
cease. It should be fulfilled voluntarily, and if the employee does not 
want to voluntarily fulfil the obligation to the union (e.g. repaying the 
loan in several instalments), then the union has the right to collect the 
debt in court proceedings.

Contrary to the legal provisions, it is due to the lack of will to 
conduct court proceedings for the fulfilment of the employee’s obliga-
tion to the union, inspired by the time duration of the procedure or 
the like to limit the right to leave a union by statute. Such a provision 
is null and void because it is contrary to paragraph 1, article 185 of the 
Law on Labour Relations. In the case of the existence of such a statu-
tory provision, if the employee wants to leave the union and submits 
a notification to the employer that he is no longer a member of the 
union, then the employer is obliged to respect the will of the employee 
and stop allocating membership fees to the union from the employee’s 
salary, and therefore take it into account when determining representa-
tiveness.

5. CONCLUSION

The freedom of association in trade unions and representation 
from trade union organizations through the historical equilibrium 
has never before been strengthened and translated into a fundamen-
tal right. Freedom has become a right and in the normative system 
it has its real manifestation. But today, as never before, trade union-
ism and the trade union movement in the national framework, but also 
on the international level, did not face a greater number of challenges 
and problems. The strength and sharpness of trade unionism is not 
the same as it was in past decades and centuries. Has the conformism 



Harmonius 2022

204

of union benefits blunted the radical power and action of unions? It is 
indisputable that the struggle for labour rights through collective ways 
and methods, where unions stand out as the most representative way 
of acting, has its ups and downs, but the new millennium through digi-
talization has created a new platform and paradigm for organizing and 
acting. Unions will either follow the new digitization that is happening 
in labour and labour relations, or they will face negative consequences 
that will mean a further weakening of unions and their disappearance 
from the historical scene of labour.

The idea of free trade union association, action and representa-
tion, which has become a reality, must change its format and adapt to 
the new times that are rapidly happening in the field of labour and 
labour relations. More and more people were working from home, and 
this was accelerated by the Covid-19 pandemic, flexible forms of em-
ployment are increasingly popular among young people, job hunting 
and remote work are slowly but surely penetrating the classic models 
of work organization and workplaces and they are displacing previous 
employment agreements. These changes affect the unions themselves, 
but also the idea of union organization and action. The right to organ-
ize trade unions will exist as long as there is an actual need to create 
trade unions and there is a justification for their function and exist-
ence. How long will that last?

We believe that no matter what labour changes, the need for free 
trade union organization in a capitalist (market) oriented economy 
will not disappear until the economic relations, that is, the economic 
formation itself, change. But the idea will undergo changes that will 
directly imply the need and dynamics of trade union organizing. In 
crises, the trade union movement will strengthen, while in periods of 
calm and dynamic economic growth, combined with digital gains in 
labour, trade unionism will weaken. However, we believe that the right 
to union organization and action will persist, as well as the freedom 
not to join and leave the unions. In the end, let time check the conclu-
sion, and let the truth be, even if the world has collapsed.
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SLOBODA SINDIKALNOG UDRUŽIVANJA 
I IZLASKA (NEČLANSTVO) KAO 

FUNDAMENTALNO KOLEKTIVNO RADNO 
PRAVO – DISKURS IZMEĐU NORME I PRAKSE

Rezime
U ovom radu autor se bavi pitanjem slobode sindikalnog udru-

živanja kao osnovnog kolektivnog prava zaposlenih. Autor se zadrža-
va na transformaciji pojma slobode udruživanja i delovanja u pravo 
na udruživanje i delovanje. U radu se analiziraju stanja u sindikaliz-
mu kroz simbiotičko jedinstvo normativnog izraza i praktične prime-
ne. Sindikalizam i njegovi pojavni oblici danas se suočavaju sa velikim 
brojem izazova koji, u okviru konformizma i defetizma sindikata i rad-
nika, trasiraju novi pravac razumevanja slobode i prava na organizova-
nje, dezorganizaciju i istupanje iz sindikata. Upravo digitalna, etička i 
filozofska transformacija koja je zahvatila rad i njegove novonastajuće 
forme, među kojima je i sindikalizam, osnovna je inspiracija za auto-
ra da se zadrži na aktuelnim pojavama u procesu transformacije same 
ideje slobode. sindikalno organizovanje i nečlanstvo u sindikatima.

Ključne reči:	 Sindikati. – Sloboda. – Organizovanje. – Članstvo. – Ra
sparčavanje.
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