02-15 Vuk Radovic.fm; cTp. 163

Mp Byk Paoosuh
acuciuenid, Ilpasnu axyaivew, Ynueepsuiueiu y beotpaoy

Caomureme ynpase NU/bHOT IPYIITBA y Be3U €A jaBHOM
NOHYJOM 3a Npey3uMame

Pe3ume

Caotiwitierbe yiipase yu/bHOZ Opyulitiea y éesu ca yityheHom jagHom UOHYOOM 3a
lipey3umarbe je UHCIUUILYTL 00 8eAUKOZ 3HAYAJA 30 PA360] TUPHCULUIUA KOPUOPATUUEHE
KoHitipoae. OHO UpeOciliasba HauuH UHGOPMUCAHA AKUUOHADA U 3AUOCAEHUX UUBHOZ
Opyuiitiaa, MoOyc aKiliUBHOZ YK/bYHUBAHA YAAH08A Yiipase y HOCUYUaK Hpey3umarsa,
aau u cpeocilieo Hojawasarba Huxoee 00Z080PHOCIUU. Y 080M YAAHKY ayIOp je Upeo
00peduo Mecitio U 3Ha4aj caotuiiliersa yipase y iipasy iipeyaumarsa, 0a 6u 3aiium
006paouo UPAKIU1HO HAJ3HAYAJHUJA TUITAMA KOja ce 8€3Y]y 3a HeZ08Y TipumeHy (8pcilie
caotluiiliersa, OPZan HAOAEHaH 34 HeZ0B0 YCBAjarbe, OCHOBHe KAPAKIiepUCIiuKe Caoil-
witierba, 64a208pemMeHOCIL CACTliasbarea, Ha4lH 00jaspusarsa, AULa Kojuma ce caoi-
wiitierse 00Ciliasma, obasesar caopicaj, ciias yupase iipema ipeysumarsy, 0OHOC Ca
MUULBERbEM 3ATOCAEHUX O Tpey3uMarby, Kao u 00Z080PHOCI 4aanosa yiipase). Ha
Kpajy paoa, ceéa peuterbe HauteZ HOUHUBHOZ 3AKOHOOABCINBA, KAO U Tpeda0Za 3aKOHA
KOjU ce Hanasu y CKymUItuUHCKOj] poyedypu, ¢y CitiadmeHa oo Ayity Kpuitiuke.

Kwyune peuu: tiocitiyiiak iipeysumarba, YUbHO OPYWLi6o, caotiuiitierbe, 00a6e3aH ca-
Opaxcaj, citias yipase, MUlberse 3ail0CAeHUX, 00Z080PHOCTIL.

MECTO Y ITIPABY IIPEY3NMADbA. JaBHa NoHy/Ia 3a MPey3uMare je HauuH
CTHI[aE-a KOHTPOITHOT KarmuTal-y4elitha y akiosapekoM apyirsy.) Oma ce upexTHO
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HYJ¥ MHAVBUAYAJHAM aKIMOHApMMa IMJBHOT APYIINTBA, Oe3 003upa f1a JIM Cy OHU YHa-
npen ofpebenn wn Heoipebenn. ITonyna ce He ynyhyje TUIBHOM JIPYILITBY, HUTH aKIH-
OHapyMa Kao IIeNIMHM, TaKo Jla Ce 3a HEH YCIeX He 3aXTeBa CarlIaCHOCT yIpaBe, HUTH
CKYTIIITAHE aKI.II/IOHapa.Z) Ionyna je qupeKTHO yiyheHa cBakOM MOjeHOM aKIMOHAPY,
KOjU CBOJUIM TIOj€IMTHAYHIAM NPUXBATAHEM WIIH OIOMjalbeM OJTYIYjy O KOHAYHOM MCXO-
Iy npey3uMarsa. EbixoBe ofytyke cy MHAMBHAYAJIHE, IITO 3HAUH 12 CBAKU aKIMOHAP, caM
3a cebe, JOHOCU OIITYKY O TOME Y KOjOj MEPH je IIOHyheHa MpOTUBHAKHA/A a[IeKBaTHA, U
fia 71 je Tpeba MPUXBATUTH.

Jla 11 je akupoHap y AOBOJBHOj MEPH CTpY4aH 1 MH(POPMUCAH fia TIOHECE MCIIPABHY
OIUTYKY Y TIOCTYIIKY Ipey3uMarba? AKIMOHAPH Yy Hajyellthe TacCHBHU MHBECTUTOPH, YH-
¥ ce OCHOBHY LIJbEBU CBOJIE Ha JOOUjarhe AUBHUIEHIE U IIPOIajy aKuyja, Kafa ce BIXoBa
TpKulHa BpegHocT moBeha. OHM HHUCY OOyYeHH! [a pa3ymejy clioskeHe (hUHAHCH]CKE
HOKa3aTelbe, KOjU yKa3yjy Ha YCHEIHOCT MOCIOBamka APYIITBA, KA0 U PEaTHOCT Tp-
SKUIIHO ofipeheHnX IleHa eMUTOBAHNX XapTHja off BpemHocTr. Kako nomMupuTa OBy Heo-
0aBeIITEHOCT ca MPOKJIAMOBAHAM HAYelIOM HMH(OPMHCAHOCTH AKIFOHApA IJHHOT
JIPYILTBA, KAO jJHAM Off HAj3HAYAJHI]HX HAUE/IA TIOCTYIIKA IIPey3nMarba?>) AKIHOHAD-
CKa TPEeTHOCTaB/béHa HECTPYYHOCT je Yy MOTIYHO] CYIPOTHOCTH Ca YCTAHOBJLEHUM
MPUHIIMIIOM aKIIMOHAPCKE O0ABEIIITEHOCT.

IIpaBo He cMe [1a 3aHEMAapH UMEHECHHUILY fla YIIPaBY IMJBHOT APYILITBA YECTO CAUMHHha-
Bajy KOMIIETEHTHH Y BUCOKOKBAJIM(PHKOBAHN CTPYUFHAIIN, Ca BUIIETONUIIEHAM mpode-
CHOHAJTHAM HCKYCTBOM W TIPA3HATIM VIJICTIOM Off CTpaHe OKONUHE Y K0joj pafie. Takas
JBYACKY MTOTEHIMjaI MOXKe OUTH Off BEJIUKOT 3Hayuaja 3a aKIMOHAPE IUBHOT APYILITBA,
300r 4era ce Mopajy NpoHahy MpaBHA MEXaHW3MU 32 AKTUBHO YKIbYUMBAKE WIAHOBA
yIpaBe y MOCTYIAaK Npey3uMaba, IpH 9eMy ce He CMe HapYIIUTH TeMelb TIPUHIAIA aK-

1. JIpyru HauuH mpey3nMarma KOHTPOJIE HaJ| aKIMOHAPCKUM JPYIITBOM 0e3 CarjlacCHOCTH yIpaBe
LUBHOT IPYIITBA je pa3pellehe NocTojehnx 1 MMeHOBamhe HOBUX WIAHOBA YIIpaBe Ha CEIHUIM
CKYNIITHHE aKIMoHapa. Bumre o oBoM mopanuteTy Bupu: Robert W. Hamilton, "Corporations
Including Partnerships and Limited Liability Companies — Cases and Materials ”, WEST Group,
St. Paul, Minn., 2001., ctp. 1076-1079; Franklin A. Gevurtz, "Corporation Law”, WEST Group, St.
Paul, Minn., 2000., ctp. 341-272; Thomas Lee Hazen, "The Law of Securities Regulation”, WEST
Group, St. Paul, Minn., 2002., crp. 431-477; u Stephen M. Bainbridge, "Mergers and Acquisitions”,
Foundation Press, New York, 2003., cTp. 233-276.

2. Bupm: Ronald J. Gilson & Bernard S. Black, "The Law and Finance of Corporate Acquisitions”,
The Foundation Press, Inc., New York, 1995., cTp. 722-723.

3. Bupum: [upexTuBa o nmonypama 3a npeysumame (Directive 2004/25/EC of the European Parliament
and of the Council of 21 april 2004 on takeover bids, Official Journal L 142, ox 30.4.2004. roaune,
on caa: MupektuBa EY o npey3umamy), wi. 3(1)(b); HeMauku 3aKOH O CTHIAKky BPEJHOCHHUX
nammpa u npeysuMamy (Hem. Wertpapiererwerbs- and Ubernahmegesetz, o caga WpUG) u3 2001.
rouHe, wi. 3(2); aycrpujcku CaBe3HU 3aKOH O IOHyAaMa 3a npeysumame (Hem. Ubernahmege-
setz, on cafia UbG) u3 1999. ronune, un. 3(1)(2); xpsaTcku 3akoH O MPey3UMamy HOHHUKHUX
npymraBa u3 2002. roguse, (ox caga 3I1[1), un. 3(1)(2); 3akoH 0 mpey3uMamy aKIMOHAPCKUX
npyuraBa Peny6iuke Cprcke (06jaBmbeH y CinykGeHoM riacHuky PemyGnuke Cprcke, 6p. 64-11
on 14. okro6pa 2002. roguse, ox caga 3ITAN), wr. 3(1)(2); cprcku ITpepnor 3aKoHa O Hpey3H-
Mamy aKIMOHApCcKuX ApyuIrasa (ox caga: [Ipemior 3ITAT) u3 2006. roguse, 1. 3(1)(3).
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IIMOHAPCKOT OfyTy4nBama. CMICAa0 yKIbyUrBakha YWIAHOBA yIIpaBe TpeOa TPaKUTH Y OT-
KJIarbarby MIPETIIOCTABKY 33 CHCTEMCKY HEO0OaBEIITEHOCT aKIMOHApa IIJLHOT IPYIITBA.

IIpema ToMe, y TIOCTYIIKY TIpey3uMarba, Ha jeHOj CTPaH! ce Hajla3e HEMH(OPMU-
CaHM aKIMOHAPH, KOjH IOHOCE OJIYKE, a Ha IPYroj CTpaHu J00PO 00ABEIITEHN WIAHOBH
ympase, KOjH ¢y ynyhuBameM jaBHe TIOHYJIe 3a Mpey3uMare 3a00ubenn. Kako npemo-
CTHTH HaBeficHy mH(pOpManuony acumerprjy? Kao HaumH npeMomnrhruBama HaBeIeHOT
npoOieMa, YHEBEP3aJHO je MprxBaheHO 3aKOHOAABHO pElIeH-e KOjIM Ce YIIPABH b~
HOT JIpYLITBa y NOCTYIIKY Ipey3uMara Hamehe o0aBe3a Jla cacTaBi U YUMHU JaBHO JIO-
CTYITHUM OOPAa3JIOKEHO CAOMIITehe (M3jaBa, 00aBEIITE ke, N3BEITA], TOKYMEHT, OArO-
BOp Ha TIpey3uMathe, €HT. farget’s statement, opinion, uem. Stellungnahme) y kome he fa-
TU CBOj€ MUIIBEH-E O CBIM PEJIEBAHTHAM OKOJIHOCTHMA YUMELEHE jaBHE MOHYJE 32 Ipe-
y3HMambe, Off 3HAUAja 33 AKIMOHAPE, KAO ¥ M3HETH CBOj CTAB y OJHOCY Ha pey3uMarbe.?)

3HAYAJ. Caomnresme yrpaBe NABHOT APYIIITBA UMA BUILIECTPYKH 3HAYA] Y TIO-
CTYIKY npey3nMama. OHO je TOof[jeJHaKO BaXKHO KaKO 32 aKIMOHAPE U 3aIIOCTICHE IJb-
HOT JIPYIIITBA, IPEy3UMaoIia, TAKO U 33 CaMe WIAHOBE YIIPaBe.

1) Hotwtiyruja ungopmucarociu axyuorapa. OCHOBHY IJH KOJH e JKEJH OCTHAN
CacTaBIba-EM CAOIIIITEHa Off CTPaHe YIIPaBe je OCTBapUBamhe 00Ibe MH(POPMUCAHOCTH
aKIMOHApa IWJBHOT IPYIITBA, KAKO OU MM € OMOI'YAMIIO TOHOIICH:€ IIITO IPABIIIHIjE
omyke. OHa ce ocTBapyje y iBa paslia: PBO, aKIMOHAPY JOOH]ajy HeKe MHOopMatije
peJieBaHTHE 3a IPey3nMarse Koje M JI0 Taa HICY Omie Ipe3eHTHpaHe; i APYro, yIpasa
Ha OCHOBY CBHX [TOKa3aTeJba NCKa3yje CBOj CTaB IpeMa Ipey3nMamy 1 00pasiaxke ra.

2) Hauun ungpopmucarsa 3aiiocaerux. YTpasa CaolITEHe TOCTaB/ba U IPE/CTaB-
HPIVIMAa 3aMOCIICHIX, OTHOCHO CAMIM 3aIlOCIEHNMa, TaKo /1a OHO MPEfICTaB/ba M HAuMH
HbIXOBOT HH(pOPMICAha Y OCTYIIKY pey3uMarba.

3) Iocpeoan yiuuyaj yiipase Ha yciiex tpeysumarba. UnaHoBIMa yIpase ce Aaje
MOr'yYhHOCT J1a ce y BUly CaBeTOBama aKIMOHApa YKIby4e Y IOCTYIaK Mpey3uMama, i Ha
Taj HAuWH IIOCPEJIHO YTUUY Ha YCIeX MOHyfe 3a Ipey3uMambe. CaomuTenhe IMa IoceOHO
3HaYajHy (QYHKIM}Y Y ApsKaBama Koje Cy IpUXBaTHie NPUHIMI HEYTPATHOCTH YIIpaBe
IJBHOT JPYIITBA Y IOCTYIKY Tpey3uMara.”’ [IpHHIMI HeyTpaIHOCTH He 3aXTeBa Off
YJIAaHOBA yIIpaBe MOTIYHY MACHBHOCT U 00aBe3y MOp:KaBama CBAKE jaBHE IIOHYHE 3a

4. Bupum: TupektuBa EY o npey3umamy, wi. 9(5); amepnuku Bunujamos 3akoH (enr. Williams Act)
u3 1968. ropune, ui. 14e-2; nemauku WpUG, un. 27; aycrpujcku UbG, un. 14; aycrpanujcku
3aKkoH 0 akiuoHapckuM apyiureuma (eHr. Corporations Act, ox caga: CA) u3 2001. roguue, wi.
638; HoBO3enmaHicku 3akoH o mpey3umamy (eHr. Takeovers Code Approval Order, on capa:
TCAO) u3 2000. ropune, wi. 19; xpBarcku 3T, wr. 30; 3ITAJL Peny6nuke Cprcke, wi. 28;
MaKeJJOHCKU 3aKOH o npey3umamny u3 2002. rogune, 4. 25; mBajuapcku CaBe3HH 3aKOH O edek-
THEM Oep3ama U TprosuHu BpeaHocHunama (enr. Federal Act on Stock Exchanges and Securities
Trading, ox caga: SESTA) u3 1999. rogune, 4. 29(1); cnoBenauku Zakon o prevzemih (0GjaBibeH
y Ypannom sucry PC 47-2504/1997 u 56-2654/1999, op capa 3Tlpe), un. 25; cprucku Ilpemior
3ITA[, un. 40(1,2); uproropcku IIpemor 3akoHa 0 mpey3uMamy aKIMOHAPCKUX JPYLITaBa U3
2005. roguse (op capa: mpemnor 3ITAT), wn. 23; cprcku 3akOH O TPXKUIITY XapTHja Off Bpen-
HOCTY U IpYTHX (pMHAHCHjCKUX HHCTpyMeHaTa (06jaBibeH y Ciyxxk6eroM nucry CPJ, 6p. 65/2002,
op caga: 3TXOB), ui. 72.
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npey3uMame. Hanporus, oHa ce MOKe CYNMpPOTCTaBUTH NPEy3UMamy, M TO JaBambeM
00pa3IoKeHOT CAONIITeHha aKIMOHApUMAa Y KOjeM UX CaBeTyje Jla He IPUXBaTajy jaBHy
HOHYIIy.6) HMHcTuTyTOM caomurema yrpase ce ofpebyjy rpaHuie Bakermha MPUHIINIA
HEYTPaITHOCTH, aJIH 1 Jiaje MPaBoO WIAHOBMMA YIIpaBe jla MHIMPEKTHO BpIIe YTHUIA] HA
IOHOCHOLIE OITyKa y OCTYIIKY Ipey3uMarba (Tj. aKIHoHape ).

4) Ymiuyaj na dipeysumaoya. Ipey3nmanar He MOxKe OUTH PaBHOMYIIIAH IPEMa Y-
HCHUIY f1a JIK je yIpaBa IVBHOT APYINTBA NPENOpPYYMia CBOjUM aKIMOHApHMa Jia
NPUXBaTe TIOHYAY 3a Ipey3uMarse (T3B. IPENOpYYeHO Ipey3uMabe, eHr. recommended
offer) nimu uM je caBeTOBaa fa MOHYMY OAOH]Y (T3B. OCIIOPEHO MPEY3NMaKbe, CHT. Conte-
sted). Tlpenopydyero mpey3uMmame he y OJHOCY Ha OCIIOPEHO 3a Ipey3uMaola OHTH
3HaTHO jecprraMje. MiMajyhu y BUly BEMKY PU3HK, MHOTH TIOTESHIIW]AJTHA MOHYIUOIY 1
Hehe [a 3anounby MOCTYIaK Npey3nMarma 6e3 Koolepalyje WiaHoBa YIpaBe IA/BHOT
ApYyLUTBA.

5) Hojauasarse 00zosopHocitiu yaanosa yiipase. OCHOBHE KapaKTEpUCTUKe, 00a-
BE3aH cafipskaj, Ka0 ¥ OCHOBHM IPHHIMIN KOje CAONIITeH¢ MOpa Aa MHKOPHOpHpA,
oMoryhaBajy cBakoM olrreheHOM 3aMHTepECOBAHOM JIVITY Jia OJIAKIIIAHO I0Ka3yje Ofro-
BOPHOCT WIAHOBA YIpaBe IWBHOT APYILITBA 32 HEMOCTYIAE MO 3aKOHCKAM TIPABIIIH-
Ma.

BPCTE CAOIIITEA. ITocTtoje Tpu BpcTe CaONIITEHA: jeTHO OCHOBHO U JBa
HakHaHA (JOJAaTHO U TOMYHCKO).

- OCHOBHO (UHULUJaAHO, 21A6H0) caollutilierbe CE CauubaBa y OTHOCY Ha yiyheHy
jaBHY ITOHYAY 3a Ipey3uMame. To je IpBa, Haj3HayajHuja, a YeCTO U jeluHa BpCTa Caoll-
IITEHa YIIPaBe IABHOT IPYILTBA.

- [looaitino caotiuilierse je BpCTa CAOIIIITERHa KOje ce 00aBE3HO CacTaBlba HAKOH
LITO MOHYAMIAL, 00jaB! U3MEHE IPBOOUTHO YUMIH-EHE jaBHE IIOHYJIE 3a npey3ma}be.8)

- [otiyncko caotiwiiierse YIpaBa IAJBHOT IPYIITBA MOPA Jla CAYMHY Y CIy4ajy fa
Cy ce TIociile MOMEHTa 00jaBJbHBaha OCHOBHOT CAOMIITEha POMEHIIIE HEKe OKOIHO-
cru (UnbeHuIle ), 300T KOjiX ofjpeleHr JIelIOBM OCHOBHOT CAOIIIITE A BUILIE HE OJICITH-
KaBajy MPaBO CTaH-E CTBAPHL

HAVIEZKAH OPI'AH. O6aBe3a cacTaB/bamba CaOIIITEHhA TEPETU OPraH YIIpas-
Jbarka IWBHOT ApyITBa. [IperienoM ynopeqHompaBHIX pelleha MOKe e HallPaBUTH
pa3nka mMeby 1Ba OCHOBHA cHCTeMa OpraHa yIparbamba Y aKIMOHAPCKOM APYIITRY:

5. Ilpunnun HeyTpamHocT: oOyxBaTa 3abpaHy ynyheHy WwiaHOBMMa yIpaBe IUJBHOT JPYIITBA fia
npefy3uMajy OMIo KakBe paime KOoje MOTy pe3ylITHpaTH y OoTeXaBakby WU OHeMoryhaBamy
ycrexa yuri-eHe jaBHE TMOHYy/e 3a mpey3uMambe. Hajeehn Gpoj mp>kaBa gjaHac y cBeTy mpHUxBaTa
NPUHIUI HEYTPATHOCTH.

6. Y u3BemTajy o jaBHEM HOHYyAaMa 3a pey3uMabe (of] caga: BuHTepoB n3BelTaj) Koju je janyapa
2002. rogune Bucoka rpyma ekcrnepara Komnauujckor npasa (enr. High Level Group of Com-
pany Law Experts) nogsena Komucuju EY, 3ay3er je craB [ja je caBeTOBame akIjIOHapa Npuma-
PpHa OArOBOPHOCT WIAHOBA yIpaBe y IOCTYNKY nmpey3uMaba (crp. 20).

7. Graham Stedman, "Takeovers”, Longman, London, 1993., cTp. 171 n 173.

8. INouypammal MMa mpaBo Jia, Ha ofpeheH HauKH 1 y3 GpojHa OrpaHNUYeHha, U3MEHH YCIIOBE Y UCTAK-
HYTO] jaBHOj IIOHYAX TOKOM POKa 3a BeHO IPUXBaTame.
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MOHHCTHYKY (jETHOOMHU, €HT. one-tier system, single board system) u TyaTuCTAYKA
(mBOmOMHH, €HT. two-tier system, dual board system).g) Ko MOHHCTHYKOI CHCTEMA,
¢yHKIMja yIpaBbamka je Y pyKaMa jelHOI OpraHa, Kora UMeHyje CKYIIIITHHA aKIMO-
Hapa. [lyanucTiiky KOHIENT NMOYrBa Ha WIEju Jla ¢y (pyHKIHMja yIpaBbamka 1 Ha30pa
HajJI TIOCIIOBAhEM APYILTBA IIOBEPEHU PA3IMIUTAM OpraHnMa, KOjH Cy MOTIYHO OfBOje-
HH, TaKO JIa FICTa JIAIIA He MOT'y OUTH YJIaHOBU 00a opraHa.lo)

Y MOHMCTHYKOM CHCTEMY IIOCTOjH caMo jeflaH OpraH yIpapibamba, i OH IMa 00aBe-
3y cacTapJbama CaoMIITeka Y BE3N ca jaBHOM MTOHYIOM 32 Ipey3uMarse. Harre npaso je
TPUXBATAIO OBAj CHCTEM, TAKO J]a CAOMIITEHE Y OTBOPEHOM aKIMOHAPCKOM JIPYIITBY
cauMmbaBa YIpaBHU Of00P, IOK Y 3aTBOPEHOM aKI[MOHAPCKOM APYILTBY TO UMHU AUPEK-
TOp WIX YHOpPaBHU OfOOp, 3aBUCHO Of TOTA J]a JIX j& PYIITBO ONTHPATIO 32 MHOKOCAH
WY KOJETHjaliaH OpraH yIpaBibamba.

JlyaiCTHYKY KOHIIENT YIIpaBe KapaKTEpHIIle IIOCTOjarbe IBa OpraHa, Te ¢y Moryhe
TPU 3aKOHOJIAaBHE OMMIIHj€ y Be3M ca 00aBe30M cacTaBbama CAOMIITEH:A: IPBA, 1a 00aBe-
3a TEpeTH caMo jefiaH Off OBa J[Ba opraHa;lz) Apyra, fa 06a opraHa Mopajy CauuHUTH 3a-
jemHMYKO caomITeme; ~/ U Tpehe, Aa CBaKu Off OpraHa Mopa CauMHUTH CBOj€ OJ{BOj€HO
caomurerse. ') YkbyumBameM 06a oprana y OCTYNAK JOHOIICHA CAONIITEH:a, HMA 33
IWJB fla ce CBAKH Off BbUX YYMHU O'OBOPHUM, IIITO 61 Tpebalo Aa yTIde Ha CapsKUHCKA
KBAJIUTET U3HETOT MULITbea. Ol Mamber je 3Havaja YMH-eHUIIA f1a T he OHM TO yYrHu-
TH y jeJHOM 3aj€[JHIYKOM W Y IBa O[IBOjE€HA TOKYMEHTA.

9. Bume o MojenuMa oOpraHa ymnpaplbabka y YIOOPEJHOM IpaBy Bupum: Mnpko Bacmbeswmh,
" Komitanujcko uipaso”, IlpaBuu ¢akynrer YHuBep3urera y beorpamy, Beorpapg, 2005., cTp.
328-330.

10. Jakma Bap6uh, "IIpaso opywitiasa — Opywitiea kaituitiana”, Opranusarop, 3arpe6, 2000., cTp.
334.

11. Bupm: 3akoH o mpuBpefgHUM ApymTBEMa (0GjaBbeH y CiyxGeHoM riacauky PC, 6p. 125 u3
2004. ropune, ox caga: 30I1[T), un. 307. [Ipema HamieM le lege lata 3aKOHOIaBHOM peleby, Kao
u [Tpennory 3ITA]], nuibHa APYIITBAa MOTY OMTU caMO OTBOpPEHA aKIMOHAPCKa PYILITBA.

12. Y XpBaTcKOM MpaBy HaA30pHH of0Oop uMa o6aBe3y oOjaBlbUBama CBOI' OOPA3IOXKEHOT
MHNIBEHA O HOHY[H 3a Ipey3uMame, IOK je yIpaBa ocliobobeHa ose myxHOocTH (Bumm: 3III,
1. 30). CynpoTHO, aycTpujcko mpaBo 0o6aBe3y Hamehe ynpaBu, a He HA30pHOM Of00OpY (BUIHM:
UbG, un. 14(1)).

13. JupekTtusa EY o mpey3uMamy roBopu o H3faBamy jeJHOT JOKyMEHTa y KoMe he OUTH U3pax-
€HO MHIIUbEHC YIpaBe Y BE3W Ca jaBHOM MOHYIOM 3a Ipey3uMame. 30or moryhmx komm-
JIUKalyja y TyMadewy oBe ofipefioe y Ap>KaBaMa Koje MpUXBaTajy AyaluCTHUKU CUCTEM yIpaBe,
JlupekTHBa je MojacHMNIA fja MOjaM ympaBe oOyxXBaTa 3ajefJHO W yNpaBHH M HaJ30pHH OXOOP.
Kapa ce jeanukuMm TymMauewmeM croje ofpende o M3[laBamy jeHOT NOKyMEHTa W o0aBe3a JiBa
opraHa, 3akJbyuyje ce Aa yIpaBHHU U HaJ30pHU Of6Op Tpeba jja caurHe 3ajeJHIUYKO MHUIbEHE.
Bupu: JupexktuBa EY o npey3zumamy, 4. 9(5-6).

14. Komenraropu un. 27. memaukor WpUG-a, cMaTpajy fja yNpaBHH ¥ Haf30pHH Of0Op HMajy
006aBe3y fjaBama OJ[BOjEHUX MHUIbEHa, IIPH YeMY OHA MOTY OMTHU 3ajeflHO MyOIUKOBaHA y jeli-
HOM akTy. ¥ clIyd4ajy MOTIYHOT clarama, 103BOJbEHO je cacTaBlbarbe 3ajeJHIYKOr MUIIJbEHbA.
Bupu: Gabriele Apfelbacher, Stephen Barthelmess, Thomas Buhl u Christof von Dryander, "Ger-
man Takeover Law — A Commentary”, Verlag C.H. Beck oHG, Munxes, 2002., ctp. 235. u Thomas
Stohlmeier, "German Public Takeover Law”, Kluwer, Xar, 2002., ctp. 72.
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OHu 4IaHOBY yIIpaBe IWJBHOT JIPYIIITBA KOjU CY TIOBE3aHM ca MPEey3nuMaolieM Ha Ha-
YMH KOji OHEMOT'yhaBa JOHOIIIEH-¢ HENPICTPACHe OfIyKe HEMajy IIPaBo 1a YIECTBY)Y Y
cacTaBlbamby caomuTema. Ty 6u, mpuMepa paj, Criafalli: Mpey3uManal, WiaH Wid ak-
IWOHAp Tpey3WMaola ca 3HAYajHIM Kamuran-ydyemrheM, WiaH yIpaBe, CABETHIIIH,
OpayuHu JAPYT, Jlenia, POIUATEILU M WIAHOBY 3ajeTHIIKOT JoMahnHCTBA npey31maoua.15

OCHOBHE KAPAKTEPUCTUKE CAOIINTEbA. Caomurewme ynpase
IJBHOT JIpYILITBa Tpeba ja KapaKTepHIIe jaBHOCT, HICTHHUTOCT, CBEOOYXBATHOCT, 00a-
BE3HO 00PAa3IIOKEHE, jJACHOCT, MPEM3HOCT U IIMCMEHOCT.

1) Jasrociii. CaomiTerse je ycMepeHO MPBEHCTBEHO aKIMOHAPHMA U 3aIIOCJICHIMA
y IBHOM fpyIITBY. [Ipempa mpefcTapiba MHTEPHH aKT APYINTBA, MAIBCHE YIIpaBe
He cMe OUTH JOCTYIIHO caMo OfipeheHOM Kpyry nuiia, Beh ce cBakoM 3auHTEPECOBAHOM
cy0jexTy IOfI jeJHaKUM YCJIOBUMa MOpa IPYKUTH IIaHCA []a CE YIIO3HA Ca HeTOBOM Ca-
apxwuHOM. OTyAa ce MPUHIUI jaBHOCTU CMAaTpa jefHAM Off TEMEJbHUX Ha4yella cacTaB-
Jbarha CAOIIIITEH:A.

2) Uciunuitiocini (iiawrociu). CBe IMILCHIIE HaBeAeHe Y CAOMIITEIbY, Ko U Uh-
CHUIE Ha KOj€ Ce MUIIUBEH:E YIPaBe OCNamba, MOpajy OWTH UCTHHUTE. YTpaBa Mopa
CBAKH NOJIaTaK MPETXOfHO fla IPOBEpHU. Y TOM KOHTEKCTY, Behu 3Hauaj 6u uMano aHa-
TaskOBarbe CTPYUrhbaKa, KOju OM WIAHOBMMA yIpaBe MOMOINH TPIIAKOM 3ay3MMarba
CTaBOBA O MOjEIMHIM IMUTAkAMa. 3aCHUBALC HEKWX JICIOBA CAOMIIITEHa Ha HAJIa3uMa U
MUIULSHAMA eKCIIEPaTa je 3a WIAHOBE YIIPaBe TOKEIBHO, jep MM Ce Ha Taj HAYrH OJIaK-
II1aBa I10Cao0, a yMamwyje NOTECHIjaJIHAa OATOBOPHOCT.

Jlomariaj prHIMIA UCTHHATOCTH CAOIIITEHa YIIPaBe ce MOXe ITOCMAaTpaTh ca
Tpu actiekTa. [IpBo, HICTHHATOCT NOfaTaka He 3HAYH J]a WIAHOBH YIIPaBe IMajy 00aBe3y
7la ca cArypHHUIIhy YTBpHie TAYHOCT CBAaKOT PENICBAHTHOT IOaTKa, Beh camo f1a y caom-
LITEHY HE CMEjy 1a HaBey HUjeIHY YMI-CHULYY Y YHjy NUCTHHUTOCT HICY CUTYPHH, a aKO
TO U y4YMHE Jla Ha3Hauye pazjore 300r KOjUX HUjE MOIVIA [la Ce YTBPAY IIpaBa UCTUHA.
Jpyro, caommremne ce MOpeN YMI-EHIIA CaCTOjH W Off M3HOIICHa MUIIUBEHA YIIPaBe.
Munuseme He Tofyieske IPUHIMIY TaYHOCTH, Beh IpeficTaBiba CTaB yIpaBe O HEKNM
MUTabUMa PEJIEBAHTHAM 32 IOHOIMICHE OfTyKa Y TIOCTYIIKY Mpey3uMama. butHo je je-
JAVHO 71a OHO Oyfe 3aCHOBAHO Ha TauyHWM mopaimMa. Tpehe, caomirerme Mopa 6UTH
HCTHHHATO CBE BpeMe Tpajama IIOCTYIIKa Npey3mMama. OTyfa, HHCHCTHPAke Ha TOCTO-
jary JOIAaTHOT U JOIYHCKOT CAOMIITeHha Tpeda CXBATUTH Kao TEKEbY Ka ICTHHUTOCTH.

3) Ceeobyxsaiunocit (oimityHocii). TIOTIyHOCT je jaBba Kao JIOTMYHA JOIyHA
HCTHHUTOCTH CaoHIITea. MoKe ce JIECUTH fia CBE UMH-CHUIE HABEJICHE Y CAOIIITEHY
Oyfy TauHe, ajii 1a 3aKJby4ak Oyfe MOrpellaH, jep cy HeKH peJIeBaHTHU IOAAI U30-
craBbeHu. CaMo cBeOoOyXBaTHH M MICTMHUTH IOAAIM MOI'Y OMTH OCHOBA 3a MCIPAaBHO
Mubese. 0)

4) Obasesro obpasaoxcerve. CaomuTembe 00aBE3HO CAAPKI MUIIULEHE YIIPaBe
IJBHOT JIPYIITBA O 3aKOHOM OfipeheHIM NUTam-IMa Y BE3H ca jaBHOM IIOHYIOM 32 TIpe-
y3uMamse. Kako ce He MOKe 3aXTeBaTé TAYHOCT H3HETOT MANIBEHA, MOTYhHOCT MaHH-

15.  Bupu: ITpepnor nproropckor 3ITAT, wi. 23(2,3).
16. Bwuanm: mBajuapcku SESTA, wi. 29(1).
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MyJaiyja u 3710ynorpeda ce cy30rja 00aBe3nBakeM Jla OHO MOpa OUTH 0OPa3IoKEHO.
Tako ce npy:ka 111aHca akIpioHapuMa fia cCaMu Ioby 710 3aKIby4Ka, IpH ueMy he Mutne-
e yIpaBe OUTH caMo jefiaH Off PACTIONIOXKUBUX OPHjeHTHPA.

5) Jacuociui u tipeyusrnociti y uspaxcasarsy. UnaHoBu ynpaBe 61 MOIIF /la OTOBOpE
CBOjOj 00aBe3u JaBara MCTHHUTOT ¥ MOTIIYHOT' CAOMIITeHha Ha HAYMH Koju 01 610 pa-
3yMJBHB CaMO MaJIoM Opojy Jivia (T3B. HpeBHIIIEe CTPYYHO CAOIIITEHe) WX OU ra Ipe-
3€HTOBAJIH BUIIIECMUCIICHAM W/MJTA HENPELM3HIM je3MIKAM KOHCTpYKIjama (T3B. Heja-
CHO CaoMITeHe). Y TOM CMHCITY TToceOaH 3Havaj A00Hja IPHUHIAI jaCHOCTH M TIPEIi3-
HOCTH y M3paskaBarmby.

6) Iucmerocin. Caomirere ynpaBe Mopa OUTH M3PaXKEHO y TUCMEHOj (hOpMH.
IIpempua 3aKOHOAABCTBA TO U3PUUNTO HE MPOMHCY]Y, 00aBe3HA IMMCMEHOCT MPOM3Ia3n
13 CBUX rope NMOMEHYTHX KapaKTepHCTHKa caomuTeka. [locpenHo ce 3axTeB 3a micMe-
HoIthy MOXKe M3BYhH 13 HAUMHA HA KOjU CE CAOTIIITEHhe MOpa 00jaBUTH.

BJATOBPEMEHOCT CACTABJ/bAIbA CAOIIIITEA. Ynpasa HUBHOT
ApyIITBa UMa 00aBe3y fla CaulHU CAOMIITEHE y IITO je Moryhe KpaheM poKy HakOH
npujeMa o0aBellTeha O HaMepy Ipey3uMarha Wi 00jaBIbiBakha jaBHE TIOHY/E 32 MPEy-
3UMame, U J1a Ta offMax o0jaBU. 3a aKioHape OU OMIO HajIOBOJbHUjE Kafja OM UManu
MOTYhHOCT J1a ce yIIO3Hajy ca H-eI'OBOM CafJp>KUHOM IIpe TIoYeTKa poKa 3a MPUXBaT I10-
Hyne. KacHuje o0jaBibuBare MOXKe JJOBECTH 10 TOra Ja jefaH Opoj aKIMOHapa KOoju cy
Ha TTOYeTKY poKa IPUXBaTIIIN IOHYY OyCTaHy Off ACTe Kajia Ce YIIO3Hajy ca 06pa3io-
>KEHIM MUIIUbEHEM WIAHOBA YIIPABe.

Kapa he ynpaBa 6utu y MoryhHocTH ia 00jaBH CBOje CAOIIIITEHE 3aBHUCU Off OArO-
BOpa Ha JjBa IUTamba: IIPBO, 1a JIX je Y IUTaby IpUjaTeIbcKO UK HENIPHjaTeIbeKOo Ipey-
3UMambe; U Ipyro, Aa Ji ocToju o0aBe3a Ipey3uMaolia ia 00aBeCT! IJBHO APYIITBO O
CBOjOj HaMepH Ipey3uMama. Y CiIy4dajy HelpujaTesbCcKOr Ipey3uMamba, IIPUIpeMa ca-
CTaBJbara CaoIlITeRa he HajBepoBaTHHjE TPajaTd Ly»Ke HETo Yy ciy4ajy IIPHjaTesbCKOor
npey3mmama. [IprjaTessckoM npey3nMamy HPEeTXOfe YCIEIHO OKOHYAH! IIPErOBOPH
yIpaBa Ipey3nuMaolia ¥ IWBHOT APYIITBA, TE je PEaHO OYEKMBATH Aa YIIPaBa MIBHOT
APYIITBa 06jaBy CBOje MO3UTUBHO MUIIBEH-E Y KICTOM MOMEHTY Kajia ce 00jaBy U jaBHA
nonypa.'”

O6age3a npey3umMaria a 06aBecTH YIIPaBy IMIBHOT APYIITBA O CBOjOj HAMEPH IIpe-
y3UMama OMoryhasa ympaBH Jia ce O jaBHOj TIOHYAM U3jacHU Mpe HEHOT 00jaBIbUBAbA.
Tapa 61 pok Tpebano padyHaTH Off MOMEHTA KaJia je yIpaBa UJBHOT APYIITBa 00aBell-
TeHa o Hamepu. Ca Apyre cTpaHe, ako y ofipebeHOM citydajy unm y ogpebeHoM 3akoHo-
JaBCTBY HeMa o0aBe3e MPEeTXONHOT 00aBellTaBamka, oYeTak poKa ce Mopa Be3aTH 3a
00jaBIbUBAKH-E jaBHE MIOHYJIE 32 IPEY3UMahe.

Hexka 3akoHOnaBcTBa He ofpebyjy AyKuHy Tpajarma poka, Beh ce 3afprKaBajy Ha ar-
crpakTHUM (hopMmyrtanmjama (Ha mpumep, "oaMmax”’, "6e3 HemoTpeOHOr ofyiarama”, "y
HajkpaheM pOKy”).18 ITocnoBHa u cypcka npakca he BpeMeHOM U3BPIINATHA KOHKPETH-
3al1jy OBUX IpaBHUX cTaHpappra. Ha apyroj crpanu cy cucremu rae je TauHo ofpebeH

17. G. Apfelbacher, S. Barthelmess, T. Buhl u C. Dryander, Has. deso, cTp. 237.
18. Buym: memauku WpUG, un. 27(3); aycrpmjcku UbG, w. 14(1).



170 ITIpaBo u mpuspena 6p. 5-8/2006.

BPEMEHCKHM OKBHP Y KOMe YIIPaBa MOpa fia UCITyHH CBOjY AyKHOCT (YyOOMIajeHO 10 ieceT
nana).1?)

JlomaTHO caomuTeme Y Be3u ca W3MeHama MOoHyJE 3a Ipey3uMare ce Mopa cacra-
BUTH y KPATKOM POKY O] JlaHa 00jaBe M3MeHmeHe MoHyie. Taj pok He 6u Tpebano na 6y-
JIe myXu Off HEKONMKO AaHa. [IBa pasiora onpasiaBajy IponrciBame Kpaher poka: Ip-
BO, OBO MHIILEHHE j& HEYIOPENUBO jeqHOCTaBHH]E, jep yIpaBa Tpeda qa yKaxke caMo Ha
HOBE aclleKTe M3MeHmeHe TIOHYME; U IPYro, OCHOBY IONATHOT CAOMIIITEHha YAHU PaHuje
CauMEH-EHO OCHOBHO caomuTere. CBe peueHO BasKU 1 32 AOMYHCKO CAOTIIITEHE.

Y npaBy CAJ] noctoju MOryhHOCT ojyiarama o6aBe3e 00jaBbUBaka CAOMIITEHA.
YnpaBa IUBHOT IPYIITBA KOja 3KeJIr /Ja KOPUCTH OBY onmyjy Mopa Komucuju 3a xapru-
je of BpegHOCTH OJ1arOBpeMEHO J1a Molabe cMO (eHT. "stop-look-listen” letter) y xo-
Me HaBOJIY TauyaH JIaH WY KPajibi POK (KOju He Moske 6utH ay>ku oft 10 jaHa of mokpe-
Tama MOCTYIKa Mpey3nuMarba) Kajia he 00aBecTHTH MMaolle XapTHja Off BPETHOCTH O
CBOM CTaBY y OJHOCY Ha ynyheHy jaBHy OHYNY. 20)

HAYNH OBJAB/BUBAIbA. Caomireme yn{)aBe IWBHOT JPYIITBA je aKT
JIPYILITBA KOji C& MOPA YMHATH JOCTYITHIM jaBHOCTH.>)) JaBHA TIOHY/Ia 32 [IPEY3HMaKbe,
Kao ¥ U3jaBa yIpaBe y Be3M ca KoM, UMajy MCTY IMJbHY TPYILy YHji Ce MHTEpPeC Mopa
3arTuTUTU. 300T TOra je HajjeHOCTaBHHUje, aJli M HAjUCTIpaBHU]je, TIPEMIBAETH J1a Ce ca-
omIITeRse 0GjaBIbYje Ha ICTH HAYMH Ha KOJU Ce O6jaBibyje ¥ TOHY/A 3a MPey3HMarbe.>>
AKO ce CaoIIITee cacTaBlba y BE3U ca M3MEHaMa jaBHe TTOHYJIe OHJla FeHy 00jaBy Tpe-
6a ynmooOuTy HaurHy 00jaBbUBa-a M3MEHA TIOHYJIE 32 IIPEY3UMathe.

OcCHOBHUM HeJIocTaTak MPHUKa3aHOT HaulHa 00jaBbiBama Ce CACTOjU Y HEMoTpeOo-
HOM pacuIamy cpeficTaBa IJBHOT APYIITBA. 32 pa3iiuKy Off Ipey3ruMaotia KOj! IIpey3u-
Ma Ha ceGe TpOIIKOoBe 00jaBe MOHY/E U CBUX H-eHUX KaCHUjUX U3MEHa, jep ouekyje fia he
My Ce Ta MHBECTHIHja UCIUIATUTH, IIMJBHO APYILITBO IIPOTUBHO CBOjOj BOJbY CHOCH BHCO-
Ke TPOIIIKOBE, a 1a ce TIPH TOM M He 3Ha J1a JIM IMa KOPHCTH Off Ipey3MMaHs-a M CaOIIIIITe-
Ba.

JOCTABJ/BAIBE. YnpaBa IMJBHOT IpyIITBA je 00aBe3Ha []a CAOMIITEHE TOCTaBU
HaJUIeXKHOM peryJIaTOPHOM TeJly, 3aIocIeHNMa 1 Gep3H, a y HEKUM Jip>KaBama 1 aKIyo-
HapuMa.

1) Haoaesxcro pezyaaitiopro tteao (Komucuja 3a xapitiuje 00 epeorociiu). Caon-
IITEHE Y BE3W €a JaBHOM TIOHYIOM 3a TIpey3uMarhe 00aBe3HO Tpeda JOCTaBUTH HaJIEK-
HOM PEryJIaTOPHOM TedTy. Y HareM npay, Komucnrja 3a xapTuje o BpEJHOCTH je IpaB-
HO JIMIIE KOje BPILH HajI30p Hajl (PYHKIMOHNCAkheM (PUHAHCH]CKOT TPXKUIITA KOje 00yX-

19. Y Xpsarckoj, Peny6nunu Cpnckoj u Hamem Ipepnory 3ITA]J] Taj pok W3HOCH cefiaM jjlaHa Off
RaHa 00jaBJbUBam-a MOHYAE, TOK POK Of ieceT AaHa IpuxBaTa Hama 3emiba, CAJl, CnoBeHHja u
MakenoHunja.

20. Bwupm: Samuel C. Thompson, Jr., "Business Planning for Mergers and Acquisitions”, Carolina
Academic Press, Durham, 2001., crp. 911-912.

21. Bupu: Tupextusa EY o npey3umamy, €. 9(5).

22. Buam: memauku WpUG, un. 27(3); aycrpujeku UbG, un. 14(3); xpsarcku 3TII, un. 30(1);
3ITAJI Peny6nuke Cpucke, wi. 28(1); cpncku Ipemnor 3ITA, un. 40(1); nproropcku ITpeanor
3ITAL, um. 23(1).
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BaTa U TpxuUITe takeover-a, KOHTPOITY pajja yIeCHUKA Ha MY, Kao 1 HarlIeAame Ho-
CIOBarba XapTHjaMa off BpeHOCTH (BpeHocHmama). > Jlocrabrbarbe caomurersa Ko-
MYICHjH IMa TPOCTPYKH 3HAYaj: IPBO, Ha Taj HaunH Komricrja mMa MOTyhHOCT J1a yTBpIu
71a JI¥ Cy UCIIOIITOBaHA IpaBmiia 0 00aBE3HO] CalpsKIHM CaOINITeha 1 00jaB/bIBaby Ha
TpOMWCaH HAUMH M Y MPOIICAHOM POKY, a Y CIy4ajy fa HUCY, OHa MOXKe Ja HalIOXu
VIIPaBH IMJBHOT IPYIITBA MCIIPABIHAE YOUCHIX HEIOCTATaKa; IPYTo, JIAKO YIIO3HABa-
b€ Ca CBMM OKOJIHOCTHMA CaoMIITea (Caips:KuHa, poK, o0jaBa) omoryhasa Komucuju
J1a TIOfiHECe HAMIEXKHOM JIP>KaBHOM OpraHy IpHjaBy IPOTHB YJIaHOBA YIIpaBe Kajia yTBp-
¥ 12 pajiibe MMajy obeneskja KpUBIIHOT Jiesa, MPUBPEIHOT PECTYIIa WU MPEKpIIaja;
Tpehe, nmpeTxoHa /iBa pa3niora uMajy MCUXONOIIKK eheKaT Ha yIpaBy fia MOCTyHa y
CKJIaJTy Ca 32aKOHOM.

Y HekuM 3eMibaMa locTaBlbarbe Komuchju ce Bpim y ofipebeHoM poky HakoH 06-
jaBmpuBama (Ha mpuMep, y Hemaukoj), Mok apyre npeasubajy a ce CaomlTee PBO
nocraBba Komucuju, a mocite Tora oGjaBibyje (Ha mpumep, y Aycrpuju). [JoGpa cTpana
JPYTOT pellierha ce CaCTOjH Y BpIIeHY MPETXOHe KOHTpode off crpaHe Komucuje. Me-
byTm, Unak ce TpeGa 3aJIOXKUTH 32 IPUXBATake IPBOT pelliekha, jep OHO oMoryhasa
aKIMoOHapuMa [JBHOT JIPYINTBa fja Op:Ke o0ujy NH(pOpMaIje cagpKaHe Yy CaolITe-
Y, IIITO je 3HaYajHa MPETHOCT MoceOHO mMajyhn y BUAY KpaTKohy poka 3a mpuxBar.
Kommucnja hie y oBoM cityuajy BpIIMTH HaKHAJHY CBEOOYXBaTHY KOHTpPOITY (IITO 3HAYM
na oHa Hehie 00yxBaTaTé caMo cafipskaj, Beh 1 HauuH 1 61aroBpeMeHOCT 00jaBbHBamba).

2) 3aitocaeru. Y 3KeJbU ia ce Ha MOCPeaH HauKMH MOOOJBIIIA TTOJI0KA] 3aITOCICHIX
IJBHOT JIPYIITBA Y TOCTYIKY Ipey3nuMarba IpeBibeHa je 00aBe3a MOCTaB/bamba Caoll-
IITeHha MPEACTABHIIINMA 3all0CTIEHNX, a aKO THX IPECTaBHUKA HEMa, OHJ]a IUPEKTHO
sanocnennma.2?) Opa oGaBesa NpeCTaBbA JOCTETHY Paspajy Hauelna MHPOPMUCA-
HOCTH 3aIIOCJICHUX Y TOKY Tpajarba MOCTYIKA IPEy3uMatha.

3) Bepsa. Yipasa je my>kHa ja CB%]' € CAOIIITEH-E IOCTaB! 1 Gep3d Ha KOjO] ce KOTH-
pajy akumje Koje Cy peMeT MoHy/e. > ) Taksa oGaBe3a ce yoOuJajeHo npenpuba crary-
TOM WJIM TIpaBWiImMa Oep3e. bep3aHcKy KOHTpoIly y OBOM cMUCITy TpeOa MOACTHIATH,
jep oHa oMoryhaga joI jefaH Buj] eKCTEPHOT Hai30pa pajia yIpase IMJBHOT APYIITBA.

4) Axyuonapu. [loctaBibarbe aKI[MOHApPAMa MMa CMHICIIA CAMO y OHMM 3aKOHOMAB-
CTBHMMa KOja WM He TIpefiBrbhajy 00jaBIbUBaE caomurera, ") wm [OIYIIITAjy YIIPaBU
IJBHOT JIPYIITBA A Ce OIUTYYIH 32 jeiHy Off ABE MOHybeHe anTepHaThBe: 00jaBbUBaHEe
WY TIOjefIMHAYHO AOCTaRbabe akupoHapmMa.”/ O6GaBe3HO OCTaBIbamkhe CAOIIITEHa

23. O eduKaCHOCTH ¥ pacHpOCTPambEHOCTH KOMUCH]CKOT CHCTEMa OpPraHu30Bamba IeHTPATHOT Hajl-
30pa Hajl TOCIOBamkeM BpefHOcHHMIaMa Bugu: HeGojmia JoanoBuh, "Iloaoxaj nadsopue
saaciiii y Uoca08ary 8peOHOCHUUaAmMa Koo Hac u 'y okpyxcerby”, IlpaBo m npuspepna, 6p. 5-8/
2001, crp. 292-301.

24. Bupm: OupexTusa EY o npeysumamy, ui. 9(5). y Be3u ca Tau. 23. IIpeambyne; nemauku WpUG,
ui. 27(3); ayerpujeku UbG, ui. 14(3); MakejoHCKH 3aKOH O pey3uMamy, 4. 26; CTOBEHAUKH
3Ilpe, um. 26.

25. Christin M. Forstinger, "Takeover Law in the EU and the USA — a Comparative Analysis”, Klu-
wer, Hague, 2002., ctp. 84.

26. Bupu: mBajuapcka SESTA, . 29(1).



172 ITIpaBo u mpuspena 6p. 5-8/2006.

aKIMOHapMMa ce He MOXKe OKapaKTepHcaTH Kao MOKEJLHO PelIehe, jep O y cydajy
TIOCTOjarba BENMKOr Opoja aKIMoHapa, BICOKH TPOIIKOBH YMAKIIA KOPUCTH Off OBOT
uHCcTHTyTa. Ca [Ipyre cTpaHe, paBHOMPABaH CTAaTyC 00jaBbUBAA U TIOjeANHAYHOT 10-
CTaBlbama OM OMOryhHO yIpaBy IMIJBHOT IPYIITBA f]a CE Y CBaKOM IOjEIMHOM CIIY4ajy
onpefesy 32 EKOHOMCKY UCIUIATHBH)Y OTIIN)Y.

OBABE3AH CAJIPKAJ. [1a 61 caoHIITE®BE YIIPABE IUILHOT APYIITBA OCTBAPHU-
JI0 CBE IWJbEBE KOjH Ce IPEJ] Iera oCcTaBbajy OHO Mopa Jja IMa ofroBapajyhu cagpxaj.
Y ToM morvieny, ynopeIHOMPABHO ce KOPHCTE IBa NprUiasa. HEBI/I 3aKOHOJIABHY IIPAJIa3
ieTalbHO HaOpaja 00aBe3HE cacTaBHE €JIEMEHTE caomurersa,>”) oK APYTd KOPUCTH arl-
CTPaKTHO 3aKOHCKO ofipebeme 11ITa cBe Tpeda [a YMHU CafipKUHY caormrersa.>?) Haj-
6olbe pelene je KOMOMHAIWja IIPETXONHA JBa, Iie Ou ce MpBO in abstracto onmcana
o6aBe3a yIpase y MOIVIEAy cafipKaja CaoIIITeRa, a 3aTuM OU ce in concreto Habpojana
MITama Ha KOja yIpasa Tpeba fa 1a cBoje Mulubere. Ha oBaj HaumH 3aKoHOaBall He
O 3aTBOPHO KPYTr 00aBe3HUX ejteMeHara (300r IOCTOjama allCTPAKTHOT CTaHIapaa), a
Y HCTO BpeMe OM cMaruo MOTYhHOCT [HCKpenyje U MPY>KUO 3HaTHO Behy M3BeCHOCT y
norvieny o0aBe3a ympaBe IW/BHOT APYIITBa (300r IIOCTOjatha HAaOpOjaHNX 00aBE3HMX
eJleMeHara).

YnpaBa WJLHOT APYIITBA MMa 00aBe3y jja y CAOMIITEY HaBele CBe MHOopMaIyje
Koje OM aKIMOHapuMa Omiie pa3yMHO TIOTpeOHE 3a IOHOIICHE OUTyKe O TIPUXBATaby
WIH OfI0Hjarby TIOHYJIE, a OWITe Cy Mo3HaTe OMIT0 KOM WiaHy yrpase. [Tpuikom omryan-
Bamba O TOME KOje nH(popMalyje Tpeda YKIbYUUTH y CAOIIITERE YIIpaBa Tpeda a BOiu
padyHa O UAF-CHAIIAMA 32 KOje Ce MOKe pa3yMHO MPETIIOCTABUTH JIa Cy HO3HATE JIVIIH-
Ma KojuMa je TIOHyfa yiyheHa, Kao U Iy>KMHY poKa Y KOME je yIipaBa Ay>KHa Jla cacTaBu
CAOTIIITEHE.

Hajuenrthu o6aBe3HH eJ1eMEHTH CaolllTEmha YIPABE ce IpeMa IPeAMETy MOry Io-
[EJIUTH Y LIECT KaTeropyja, KOji ce OHOCE Ha: jaBHY IIOHYNY 3a IIPEY3UMaHse, IIOCIIENH-
IIe YCIEIHOT Npey3nManka, IIPEy3nMaolia, HaMepy WIaHOBA YIIPaBe Kao aKIMOHAPa, Off-
HOC WIAHOBA YIIPaBe U MPEy3UMaolia, Kao ¥ CTaB yIpaBe peMa npey3uMamy.

a) Bpcitia u eucuna tionybere HakHaOe. YTIpaBa IBHOT JPYIITBA je 00aBe3Ha f1a y
BE3W ca IOHYIOM TIPBEHCTBEHO M3HECE CBOjE€ MUIIBEEE O BPCTH W BUCWHU TOHYhHeHe
naksape.>?) TToceGHO Tpeba Ha3HAYUTH y KOjOj MEPH CY BPCTa U BUCHHA aJleKBaTHHU, U
TO 00aBE3HO 06pa3J10>K1/rrI/I.33

27. Bupu: amepuuku BunnjamMoB 3akoH, wi. 14e-2(a).

28. Y cmyuajy mocrojama Mayor 6poja akImoOHapa y IMJbHOM JIPYIITBY, 00jaB/bUBAE CAOMIITEHA
61 IpeficTaBIbalo HEONMPABAHO PacUIake CPEeiCTaBa.

29. Buau: memauku WpUG, un. 27(1); aycrpujeku UbG, un. 14(3); xpsarcku 3TII, un. 30(2);
3ITA]] Peny6nuke Cpncke, . 28(2); MakeJOHCKH 3aKOH O Hpey3umamy, wi. 26(2); ciose-
nauku 3I1pe, wi. 25(2).

30. Bupu: mBajnapcka SESTA, . 29(1).

31. Bupu: aycrpanujcku CA, ui. 638(1,2).

32. Buam: memauku WpUG, wn. 27(1)(1); aycrpujcku UbG, wi. 14(1); xpsarcku 3TI]T, un. 30(2);
3ITAJ Peny6iuke Cprcke, 4. 28(2).

33. G. Apfelbacher, S. Barthelmess, T. Buhl u C. Dryander, nas. oeao, ctp. 236.
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6) Ouexusare tiocaeduye yciiewHoz bpeysumarba. Y Caomuremy he ce m3HeTH
MUIIbEHhe O OYEKUBAHIM TTOCTIEMAIIaMa YCIIEIIHOT Npey3nMama Ha HHTepece IIJBHOT
APYILTBA y IIENUHH, a TOCEGHO Y OFIHOCY Ha 3aIlocyIeHe, YCIIOBE 3alolbaBamka X MECTO
00aBIbarba AENATHOCTH.

B) Citipaitiezujcku iaanosu tipeysumaoya. Y jaBHO] IOHYIH 3a TIPEy3NMambe Tpey-
3uMaral uMa obaBe3y fia M3Hece cBoje Hamepe (IU1aHOBe) y Be3u ca OynyhuM renatHo-
CTUMa IIBHOT APYIITBA, MECTOM O0aB/bama JIENIATHOCTH, Kao U MpaBHMa 3arocie-
mnx.>) Ympasa je y caonTeny AyKHa ia ce OCBPHE Ha OBE CTpaTerujcKe IIaHOBe Ipe-
Y3IMAOIa, I 1a H3PA3H CBOjE MHUIIBEEH-E O HiMa. 0

r) Hamepa uaanosea yiipase kao axyuonapa. Kaja cy 4iaHOBH yrpaBe IHJBHOT
IPYIITBA y UCTO BPEME U aKIMOHAPH APYIIITBA, OHM CY Y>KHU [Ia U3HECY CBOjY HAMEPY Y
HoIVIeNly NpUxBaTamba Wik Of0Hjamha IOHyheHe jaBHe MOHYJE 3a MPEy3UMatse Y MOITIeNy
CBOjHX aKIIHj a3

) Oonoc uaarosa yiipase u tipeyaumaoya. Y TIPaKCH ce YECTO JelliaBa fia Ipey3u-
Majiall y by IITO JIAKIIIeT Ipey3uMama obchaBa WIaHOBMMA YIPaBe IUJBHOT APYII-
TBa OpOjHE MOTrOIHOCTH (Ha MpUMeEp, 3apKaBarbe UCTe NO3MIKje Y APYLUTBY U HOCIe
npey3uMarba). CaoliTerhe WiaHOBa yIpaBe KOju Cy Ha OMIO KOjU HAYMH IPUBHIIETO-
BaHMU Off CTpaHe Ipey3nuMaolia aKIFOHAPH y3UMajy ca pe3epBOM, jep IpHKa3aH OJHOC
Ipey3uMalia 1 yrpase paba CyMeby Y BeroBy HCTHHUTOCT. 300T Tora ce U 3aXTeBa Off
YWIAHOBA YIIPABE /]a Y CAOIITEhY M3HECYy HaKHAJIe, APYre KOPHUCTH U TIOTOAHOCTH, KOje
Cy NIPUMIIIH WK Tpeba fja IpuMe Off TIPey3UMaolia y Be3u ca npeysmal-beM.38)

CTAB YIIPABE. Haj3HauajHuju ico caoMIITeHa je CTaB YIIPaBe IUBHOT APYIL-
TBa [IpeMa y4YMIbEHO] jaBHO] IOHYAH 3a Ipey3uMarbe. OHO NpefcTaBba IPENnopyKy aK-
[[MOHApMMa KaKo J1a TOCTYIajy Y HOCTYIKY Npey3uMarha. CTaB yrpaBe Moxke OUTH: TI0-
3UTHBAH, HErATHBAH, HeyTpaaH u Heoppehen. ™)

1) Iosuiniusar citias. TIO3NTHBHAM CTABOM yIIpaBa CaBETYyje aKIMOHAPE [ MPHX-
Bare IOHYAY 3a [IPEy3UMam-Ee, jep je OHa Y BUXOBOM MHTepecy. Bennku Opoj unHmana
he yTunaTu Ha OBakBY OJUTYKY yIIpaBe, a Haj3HauajHUja 01 TpeGaso fa Oyfie BHUXoBa Io-
3WTHBHA OlleHa (aleKBaTHOCT ) MOHyHEHOr OOJIMKa 1 BUCHHE HAKHAJIE.

34. Bumgm: [lmpextuBa EY o mpeysumamy, un. 9(5); memauku WpUG, un 27(1)(2); Bunrepos
u3BeTaj, crp. 20.

35. Bupum: JupekTtuBa EY o npeysumamy, wi. 6(3)(i).

36. Bumm: upextnsa EY o npeysmMamy, un 9(5); memaukn WpUG, wr. 27(1)(3); ); XpBaTcKu
3O, ur. 30(2); 3ITA Peny6nuke Cprcke, wir. 28(2).

37. Bupm: memauku WpUG, un. 27(1)(4); cnosenaukn 3IIpe, ui. 25(2)(3); MakeoHCKE 3aKOH O
npey3umamy, €. 26(2)(3).

38. Buu: cnoBenauku 311pe, wir. 25(1,2); MakegoHCcKH 3aKOH O npey3umamy, €. 26(2)(1,2).

39. Behuna 3akoHOpaBcTaBa He NIPaBH pa3iuKy u3Meby HeyTpalHOr U HeoppeheHor cTaBa. Y ToM
norneny npaso CAJl-a je u3y3eTax, jep OHO NpaBU pa3liuKy U3Mebhy HeyTpasHor u HeofipeheHor
craBa. Bugu: amepuuku BunujamMoB 3aKoH, wi. 14e-2. Y MHOTUM 3eMJbaMa ce Off yIpaBe 3axTeBa
Ja Ipenopyvx NpuXBaTame WIK Ofi0Hjamke MOoHy/Ae, Oe3 mocrojama Tpehe ommuuje. Bugu: cpncku
Ipepnor 3ITAT, ui. 40(2).
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2) Hezaitiusan citias. Y paBa MOXKe aKI[MOHAPAMAa IPETOPYINTH f1a OOU]Y IIOHYAY,
aKo cMaTpa fia OHa Hije Y ’UXOBOM HHTEpecy, OMHOCHO MHTepecy ApymTsa. Heanek-
BaTHA HAKHAJA, OUEKMBAHE JIOIIE MOCIEAMIE YCIEIHO OKOHYAHOT Ipey3uMarma Mo
IPYILTBO, 3all0CIIEHe WM MECTO 00aBybarba IEaTHOCTH, HaMepa Mpey3uMaotia fa mpe-
Y3UMambEeM CaMo VTYIIN KOHKYPEHIHjy, 6e3 cTBapHe KeJbe Aa HACTABH U YCaBpIIH IO-
CIIOBam-€, JIOIIA pelyTanyja Ipey3uMaolia, Cy caMo HEeKH Off pas3jiora 3a Koje ce MOoxe
oueKkmMBaTH fia he yTHIaTé Ha ypaBy Jia 1A CBOj HEraTUBAH CYJ O IIPEY3UMaby.

3) Heyitipanan citias. YTipaBa IABHOT APYIITBA MOXKE U3PA3UTH CBOj HEyTpaaH
CTaB, OHJIa Kafia ce To0pe U JIOIIE CTPaHe jaBHE IOHY/E OTHPY, TAKO Aia He IIPETEeXy ap-
T'YMEHTH HUTH Y IpaBIy IpernopyyrBama NpuxBaTama HATH Off0njara MoHyfe. AKIMO-
HapuMa ce Tafa He IIperopydyje HH Jla IpuxBaTe HH fja Of0Wjy IOHYNY, Beh 1a camu off-
JIyde IIITa je Y ’bUXOBOM HHTEpPECY.

4) Heoopeben citias. Y ciydajy fa ypaBa [IJBHOT IPYIITBA HUje Yy MOryhHOCTH f1a
3ay3Me CTaB IpeMa npey3nMaa, oH he 6uru Heopehen. Ha nmpumep, Moxe ce gecutn
ce yIpaBa cacTOju Off TPY WIaHa, Off KOjIX CBAaKH MMa PA3IUINT CTaB IIpeMa Ipey3u-
Mamy.

Ynpaga je gy>kHa 1a M3HECe O0pa3JIOKehe 32 CBAKK CTaB KOjH je 3ay3erna, TPy Je-
My he o oceGHOT 3Havaja OUTH Pa3o3y 3a 3ay3uMarhe HeolpeheHor u HeyTpaiHor
cTaBa.

Mopa 11 yrpaBa jja ©Ma jeqMHCTBEH CTaB Wi TpeGa OMOryhuTH aKimoHaprMa a
ce BAM KakaB je cTaB cBakor of nupekropa? Illta he ce gecurn y ciydajy ga ce HeKu
YIaH He ciaske ca craBoM Behmae? OBO cy caMo Heka Of] 3HauajHUX MATamka, Ha Koja
yIOpe/Ha 3aKOHOaBCTBA Hajuelthe He Aajy oaroBop. CTaB, Kao M CAaOMIITEHE y IelH-
HH, c€ TPEeTHpa Kao OfyIyKa yIpaBe IUBHOT JPYIITBA, Ha KOjy TpeOa MPUMEHUTH CBa
ONIIITa MpaBIIa 3a JOHOIIeHE OfYTyKa OBOT Oprana (KBopyM, BehrHa 3a OTyunBame,
CEeIHUIE, 3alVCHUK, 1 np.).‘m) MebyTuM, Heke 3emibe TpenBubajy fa je CBaKM 4YiaH
yIpaBe Jy’KaH a H3HECE CBOj CTaB 0 npeysuMarby. ) Flako OBAKBO pellierse nMa CBoje
ompasfame, 00JbE je TIPEABIIICTH J1a CTaB MpeJiCTaB/ba OIYKY OpraHa yIpase, a He He-
TOBHX NOjEfIHNX WIAHOBA, IPH YeMy O CBaKOM WIAHY KOjH Ce HE CllaKe ca YCBOjJeHIM
3ajeTHIYKAM CTaBOM TpeOaro AaTi MPWINKY a U3pa3u CBoje Hecnarame. CBaKko U31BO-
jeHO MUIIIBERE ca 00PA3IOKEHEM MOpa OUTU HaBEEHO Y CAOIIIITEIbY.

MUILBEBE 3ANIOC/IEHUX O NIPEY3NMAIY. [IpencraBauim 3anocie-
HPX IUBHOT IPYILTBA MOTY JIa CAulHe CAOIIITeHhe Y KoMe he M3pasuTi CBoje MUIIUbe-
€ O jaBHOj OHYAW 32 Mpey3nMarhe, a HApOUUTO O TIOCIIEArIaMa YCIEeIHOT Ipey3Hn-
Mama Ha 3anolubaBame. [Iponmciva pagHOT paBa 3aIiociieHH 1 FbAXOBH MPEfICTaBHH-
I HIICY Y 00aBe3M 1a NCKaKy CBOj CTaB IIpeMa Npey3uMary, ajlil OHU IMajy Ty Moryh-
HOCT. YTIpaBa IIWJLHOT IPYIITBa UMa 00aBe3y f1a O1aroBpeMeHO MPUMIBEHO MUTIUbEHE
3aI0CTICHIX JJ0a CBOM CAOIIIITERY Y BIly aHEKCA 1 TAKO WX 3ajefHo 0Gjasi.*2) M-

40. O HaumHY JOHOIIEHA OJJIyKa yIpaBe aKIMOHAPCKOT APYIITBa Bulle Buau: Mupko Bacubesnh,
"Boouu 3a yuitiare 3axkona o tpuspeoHum Opywinsuma’, YIpyXeme MpaBUKa y NPUBPEIH
Cp6uje u Llpre I'ope, Beorpan, 2004., cTp. 464-471.

41. Bwupm: aycrpanumjcku CA, wi. 638(3).
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JbEHE 3al0CNICHNX O NIpey3uMary HI Ha KOj HauWH He yTude Ha o0aBe3y yIpase fa y
3aKOHCKOM POKY OJI'OBOPY CBOjOj 00aBe3! o0jaB/bUBama. Tako ce MOXe JAeCHTH Jia Y
BpeMe o0jaBe CaomIITea yIpase Huje JJOCTYITHO MUNIBEH-E 3aIociieHnX. YTipasa he y
TOM CJTy4ajy y CBOM CaOIIIITery HarachTH fia hie craB 3amocieHnx mpemMa npeysnMamny
6uTH 00jaBIbEH OJIMaX 10 IOCTaBIbakbLY, U, YKOJIHKO je TO Moryhe pehu, u kafa he To 6u-
i yameHo. )

OGjaB/buBak-EM MUIIUBEH:A 3aMOCTICHNUX CE jOIII MOTIYHUjE OCTBapyje HAa4eno MH-
¢hopMuECaHOCTH aKIIMOHAPa, jep ce OHM IOpe]] Bubewa ylipaBe, MOr'y YIIO3HaTy U ca Ha-
YMHOM Ha KOjH 3aIIOCIICHH JIOXKUBIHABA]y IIPEY3NMarhe.

TPOMIKOBU. Tpomkose cacraBbama ¥ 00jaR/bHBama CAOMITEHA WIAHOBA
yIpaBe CHOCH IIUJBHO APYIITBO. VlcTo Bake 1 32 00jaB/bUBae MUIIBEH-A 3AIIOCTIEHNX.
JIok ce 3a cacTaBibame U 00jaB/bHBal-¢ CAOMIITEHha YIpaBe TO MofppasyMeBa u 6e3
M3pUIATE 3aKOHCKE OfipenOe, 3a 00aBE3HO CHOIIEHe TPOIIKOBA 00jaBe MUIIUbEHa 3a-
TIOCIIEHHX Off CTPaHe IMJBHOT APYILTBA MOPa IIOCTOjaTH U3PUUHTO TIPABHIIO.

OAIrOBOPHOCT. [1a 61 cBa MpeTXOIHO MOMEHYTA pellleHha MMasa odaBe3yjyhu
KapaKTep, 3aKOHM MOpajy a TPOIHIITY jacHa MpaBWia O OArOBOPHOCTH WJIAHOBA YIIpa-
Be. Tpu ce nuTama MOCTaB/bajy Y KOHTEKCTY OATOBOPHOCTH YWIAHOBA YIIpaBe: IPBO, 3a
IIITa OHU OArOBapajy (T3B. OCHOB OTOBOPHOCTH); APYT'0, KaKoO OfroBapajy; 1 Tpehe, no
KOT M3HOCA OJIr0Bapajy (T3B. IMMUT OTOBOPHOCTH ).

OCHOB 3a OJITOBOPHOCT IpEJICTaB/ba HENCIymhehe HeKe Off 00aBe3a HaMETHYTHX
yIIpaBy JBHOT IPYIITBA Y BE3U Ca CaCTaBIbamheM caomuTemha. CBe Te o0aBese ce MOory
y CBPCTaTH y OCaM KaTeropyja:

1) HecacTaBbame CAOMIITEHa — HAJIPACTHYHIUU MPUMEP OATOBOPHOCTH 61 OUO Yy
CITy4ajy fia yIpaBa IIJBHOT PYILTBA YOIIIITE He CACTABH CAOIIITEHE, MaKo je TO Ouna
00aBe3Ha Jja YYUHUY;

2) cacTaBibame CaOMIITEHha KOje He UCITyHhaBa YCIIOBE UCTUHUTOCTH, MOTITYHOCTH,
00pa3IoKeHOCTH, jaCHOCTH ¥ IPEU3HOCTH — 32 Pa3iIiKy Off IIPBOT CITydaja OBJIE YIIpaBa
cacTapJba HeafIeKBaTHO CAOMIITEhe (Ha PUMEp, He CafipyKi MUIIBbEHE O BUCHHU 1 00-
TMKYy NOHybeHe HaKHaje, CafpsKi KOHTPAJMKTOPHE MOfaTKe, 3aCHOBAHO je Ha HeTad-
HVM YHH-CHUIIAMA, U JIP. );

3) caomTerse HUje 00jaBIbEHO Y MPOMUCAHOM POKY (T3B. 3aKacHesIa 00jaBa);

4) caonmTeme HAje 00jaBIbEHO Ha MPOMNVCAH HAYUWH;

5) caomuTera HUje JOCTAB/HEHO HAIMOHAIIHOM PEryJaTOpHOM Tely, 3aloceHIMa
unu Gep3y;

6) y3 caomureme HAje 00jaBIbEHO U OIarOBPEMEHO TOCTABIHEHO MUIIIBEHE 3aIl0-
CIICHUX;

42. Bumm: Mupextusa EY o npeysumamy, wr. 9(5); nemaukn WpUG, 1. 27(2).

43. G. Apfelbacher, S. Barthelmess, T. Buhl u C. Dryander, ras. dezo, cTp. 238.

44. O nmuMuTy OArOBOPHOCTH y OBOM pajiy Hehe OUTH peuy, jep WIaHOBH yIpaBe OfroBapajy Heor-
PpaHIYEHO 3a MITETY KOjy Cy CBOjJUM pajjibaMa MPOy3pOKOBAaIIH.
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7) aKo cy y cacTaBJbarby CaolIITeha yIeCTBOBAIM WIAHOBH YIIpaBe KOjU ce Hajlaze
y KOH(JIMKTHO] CHTYaljy Y ONHOCY Ha IWJBHO APYILITBO (HA IpHMep, Ipey3uMaial,
Kao WIaH yIpaBe [BHOT APYIITBA, YIECTBYje Y CacTaB/balby CAOIIITEHA); I

8) HenckasmBame 0OPA3IOKEHOT CTaBa O npeysmv[aH)y“S) (ra mpumep, yrpasa ja-
CHO 1 HEJIBOCMICIIEHO He KasKe Jia JI OHa Npey3nuMarse TIOipyKaBa, OCIIopaBa Wil je He-
yIpajHa).

OnroBopHOCT 4IaHOBA yIpaBe MOXe OMTH rpabaHCKONpaBHA M Ka3HEHONpPAaBHA.
I'pabanckonpaBHa OATOBOPHOCT CE 3aCHMBA HA OIIITHM IPaBIWINMa HaKHaJE IITeTe U
Ay>KHOCTIMA KOj€ YJIaHOBM yIPaBe MMajy IpeMa APYIITBY, U3 KOJUX IIPOU3Ia3h OCHOB
3a MOANU3ahe MHAUBHyaTHE Ty>K6e.46 Hawnme, omrrehenn akimonapyu 61 MOITIN a TOA-
HECy UHIMBUAYaJHY Ty>KOy IIPOTUB OMIIO KOT WiaHa yIpaBe 3a Kora ce YTBPAH fia je Io-
BPENOM CBOjJUX IY>KHOCTH ITPOY3pOKOBao MTeTy. ONrOBOPHOCT CBUX YJIAHOBA YIIPABE j&
conmpapaa. OCcHOBHU TTpoOITeM 3a Tyxkuola he 6uTH fja ToKaske fja je mTera Koja je Ha-
cTynuia Gra Mpoy3pOKOBaHA HEKMM Off TOpPE TOOPOjaHNX OCHOBA OfITOBOPHOCTH HJia-
HOBA ympase, 300r Jera He Tpeba ouekuBaTH Aa he ce y mpakcu oBaj BU OATOBOPHOCTH
MOKa3aTy Kao edrkacaH. 360r Tora je MpoNnuchBame MPeKpIlajHe OArOBOPHOCTH Ujla-
Ha yIIpaBe peaHUji OirOBOP Ha MpoOJieM HeHCIyhaBamha 00aBe3a y Be3d ca 00jaBIbH-
Bamk-EM CaOMIITERHA.

3AK/BYYAK. Caomureme ynpase je "ypebeHo” 3akoHOM O TpXKHILITY XapTHja
on Bgem{ocm 7 IPYr¥X (PUHAHCHjCKUX MHCTpyMeHaTa y (hopMH MmoceGHOT oGaBerTe-
wa. ) 3akon HHUje UCIOIITOBAO HUjeflaH Off CTaHfapyia Koju BaxKe 3a oBy Matepwjy. Haj-
3HAuajHUjH HEIOCTAL ce CyMapHO MOT'y IpUKa3aTy Ha ciefiehy HauuH:

1) Paxyaattiaitiusrocii caoliuiitierba. YTIpaBa UJBHOT IPYIITBA Hema 06ase3y, ek
camo mMozZyhHOCili la CacTaBU ¥ CBOJUM aKI[MOHapyMa yIIyTd 00aBeIITEehe Y KOME U3HO-
CH CBOj€ MUIIUBEH:E O TIOHYAM 32 NIpey3nuMame akiiyja, IITo je AUjaMeTPaIHO CYIPOTHO
npuxBah€HNM CTaHAapAyMa y YIIOpEHOM IipaBy U peiewy Hupektuse EY o npey3u-
Mamby.

2) Heiipedsubarve objasmusarba. 3aKOH HUTTIE HUjE PEABUIECO fja e 00ABEIITEIHE
o0jaBibyje, ITO ce MPOTUBY NPUHIIUITY jABHOCTH.

3) ocitiaswarse. 3akoH npeapuba fja ce obaBelITemhe yyhyje akupoHapuMa, y
KOM CJIy4ajy ce o0aBe3HO fgocTaBiba U Komuchju 3a xaptuje o BpegHoctu. ITpoGnemu
0Bako ypebeHor fnocraBibama cy ciefiehu: npBo, focTapbambe KoMuchju je ycnoBbeHO
IOCTaBJba-EM aKIMOHAPHMA; IPYTO, TT0jaM yIyhuBama 0OaBelITeha aKIoHapuMa Hil-
je medpunucan, Beh je npenymrreno Komucujn na To yunay; u Tpehe, Hema o6aBese Jo-
CTaBJbarba 00AaBELITEHa 3aMOCICHNMA (Tj. FbUXOBAM IPEJICTABHALIIMA) B OSp3H.

45. Haxko 6u ce 0Baj OCHOB OAITOBOPHOCTH MOT'a0 CBPCTATH Y HENMOTIIYHO MJIH HEjaCHO CAOMNIITEHE,
300r 3Havaja je U3[[BOjeH Y MoceOHy KaTeTropHjy.

46. Bupu: 30I1[, wi. 31, 32 u 40; 3akoH 0 obGauranuoHuM opHocuMa (06jaBbeH y CiykGeHOM
nucry COPJ, 6p. 29/1078), wi. 154(1).

47. Tlpema cpnckom Ipenmory 3ITA]], kazHuhe ce HoBuaHOM Ka3zHoM of 40.000 go 50.000 suHApa
YIaH yIpaBHOT 000pa ako yIpaBHHU 0f00p He 00jaBy CBOje 00pa3I0XKEHO MUIIbEHE O MOHYAN
3a Ipey3nuMarhe Ha nponucaH HaunH (wi. 48(1)(2)).

48. Bupu: 3TXOB, un. 72 u 246(1)(10).
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4) Hema o6ase3roz cadpcaja. 3aKOH HUTHE He HaOpaja ITa cBe Mopa OUTH cajp-
3KaHO y o0aBellTey. Y TOM TOITIey faTo je opnamheme Kommcnju 3a xapTuje of
BPEJHOCTH Jla TIPOMMIIie 00aBe3Hy CaipsKUHY OOaBeIlTerha, IITO OHA jOII YBEK HHje
yurHma. Komucju ce Moxke 1aTv paBo fja paspaid cagpxkaj ofpebeH 3aKOHOM, anu
He ¥ Ja ofipebyje HBeroBy CagpsKuHy y LEJ0CTH, 63 MKaKBUX 3aKOHCKUX CMEPHHIA Y
TOM TIOIJIENY.

5) Mozyhnociui uau o6asesa 3ay3umarsa ciiiasa fpema upeyumarby. 3aKOH MPOITH-
Cyje fa yIpaBHH Of0Op MOXKE Y CaoIUTEHY U3HETH CBOjY NMPENOPYKY aKIMOHapIMa O
NpUXBaTamby WK HENPUXBaTaky IOHYAE 3a Npey3uMame akija. 3Haul, CTaB yIpase
npeMa npey3uMamy Hije o0aBe3aH. Mebytum, ciefiehn craB Kaxe fia ce Mopa o0pasito-
KuTH o0aBelITele Oe3 Mpenopyke. 3aKOHOAaBall je THME HajBepOBaTHHUjE XTeO Ja
omoryhu yrnpaBHOM 0Of0OpyY fla cacTaBH IO3UTHBAH, HETaTUBAH U 00pa3IoXKeH HeyTpa-
JIaH CTaB IpeMa Ipey3uMansy. 3alliTo OHfla TO Huje Tako U pekao? ITopep pedeHor, Huje
jacHa M 3aKOHCKa KOHIIeHIHja 00aBe3HOr 00pa3ioxkema HeflaBamba MPENnopyKe, Kao Aa
0o0pa3noxeme HeMa 3Ha4ajHy (DyHKIM]Y U y CITydajy 3ay3uMarsa oipeheHor crasa.

6) Heilocitiojare 00z2060pHOCiiU. 3aKOH je TPEABAAEO CaMO jeaH BAJ O[rOBOPHO-
CTH W TO Y BHAY IPUBPEHOT MPECTYIIa 3a KOjH OArOBapa IUJEHO APYILTBO Y CIYIajy fa
yIpaBHU Of0Op Y M3HETOM MHUIIBEHY He 00pa3IoKy HeflaBarbe MPENOpPYKe aKIMOHA-
pmva.™”’ Ilpema Tome, HUje ipeBrheHa HIKAKBa Ka3HEHOMPABHA OATOBOPHOCT WIAHO-
Ba yIIpaBHOT O100pa, a MMajyhu y Buly Manu Opoj o6aBe3a Koje UX Tepere U rpabaHcko-
TIpaBHA OATOBOPHOCT je CBelcHa HA MUHIMYM.

IIpuka3zanu HefocTaly MPEACTaBbajy HajOOJbU MOJACTHIIA] 32 HUXOBY YPreHTHY
IpOMeHy. Y CKYIIITHHCKO] MPOLEAYPH C€ Y MOMEHTY IHCama OBOT WIAHKA Halazd
IIpenmor 3ak0HA O TIpEy3MMamky aKIMOHAPCKUX APYILTABA, KO je OTKIIOHAO HEKE Off
HejlocTaTaKa Haller IIO3UTHBHOT pellieiha (Ha MpuMep, yBefleHa je 00aBe3HOCT CacTaB-
Jbam-a U3jaBe yIpaBHOT ofi00pa, IOCTOju MUHIMAaJIHa 0OaBe3Ha Caip>KUHa, 13jaBa ce 00-
j aBn)gg'e, TpeaBubeH je MPEKPIIaj 3a YWIaHOBE YIIPAaBHOT OI00pa y BUAy HOBYaHE Ka3He, U
np.)- ) Mebyrrm, u mopen OpojHIX TOOOJIBITIAKA, TPEITIOrY Ce MOXKE YIYTHTH BEJTUKA
6poj 3aMepKH: TIPBO, HE TIPABH ce pa3iiuKa n3Meby OCHOBHE, IOMyHCKE 1 JIOAATHE M3ja-
Be, Beh ce mpetor (hoKycrpa UCKIBYUYMBO HAa OCHOBHY U3jaBy; IPYTo, HeMa ofipefioe o
3a0paHy YIeCTBOBama Y CACTaBIbakby M3jaBe WIAHOBA YIIpaBe KOjU ce Hala3e y CyKoOy
mHTEepeca ca ApymTBoM; Tpehe, npemior He ypebyje 06aBe3y mocTapibarmba m3jaBe Ko-
MICHH 32 XapTHje Off BPEAHOCTH, 3al0CIeHnMa 1 6ep3r; YeTBPTO, IPEITIOT 3aXTeBa Off
YJIAHOBA YIIPaBe fja 3ay3My ITO3WTHBAH WITM HETaTWBaH CTaB, 6e3 MOryhHOCTH fa M Ofi-
HOC TIpeMa Mpey3uMarsy Oyfie HeyTpajiaH Wi HeopebeH; meTo, Huje npensubeHa Mo-
ryhHOCT HeKOr Of WIaHOBa ympaBe a M3ABOjU CBOjeé MUIIUBCH-E Y OJHOCY Ha CTaB
yIpaBHOT Of00Pa; U IIECTO, MPEJIOT HeMa OiPEe0H O MUIIULEHY 3aIlOCIICHIX O MPey-
3UMarby W FberOBOM 00jaBIbHUBAILY 33jeTHO ca U3jaBOM YIIPABHOT OI00pa.

49. CaHKIMOHHCAKEM LIMIBHOT APYIITBA [OCPEJHO Ce CAHKUMOHMIIY HEerOBH aKIMOHAPH M IPEY3H-
Malall, a WIAHOBH yIIpaBe, 300T YHjer je HeMPOMICHOT MOHAIlaka i YBeeHa OBa OJTOBOPHOCT,
ocTajy BaH goMallaja.

50. Bupm: cprcku [Ipemmor 3TTATT, . 40(1,2) u 48(1)(2).
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STATEMENT OF THE TARGET COMPANY’S MANAGEMENT
BOARD ON TAKEOVER BID

Summary

The main purpose of this paper is to emphasize the importance of the statement of the
target company’s management board on takeover bid. The board of the offeree company
is required to make public a document setting out its opinion of the bid and reasons on
which it is based. This document is of great importance for the target company’s share-
holders and employees. In this way, the board can actively participate in takeover proce-
eding and influence the success of bidder’s intentions. In the first part, the author explains
the significance of the board’s statement in takeover context. The main part of this article
tries to answer all those legally relevant questions concerning the board’s statement (for
example, types of statements, who has a duty of making this document, basic principles,
time and manner of publishing, to whom it has to be disseminated, obligatory content, di-
rectors’ recommendation, opinion of the representatives of the employees, costs and re-
sponsibility). In the conclusion of this article the author implements a critical approach in
order to give some suggestions to our law-makers.

Key words: takeover procedure, target company, opinion of the management board (tar-
get’s statement), target’s statement obligatory content, board recommenda-
tions, opinion from the representatives of employees, responsibility.



