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Mp Byk Paoosuh,
acuciueniu Ilpasnoz haxyaiuewa
Yuueepsuiueiia y Beotpaoy

Creuaj HaJ] IYMOBHHOM Npey3eTHHKA IPeMa YCBOjeHOM
3aKkoHy 0 cTe4ajHOM MOCTYIKY

Pe3nme

Tocae 25 Zo0una wexarsa, 3aKoH O CilledajHoM UOCIUYIKY je 8paitiuo y Haul ipaes-
HU HeUBoOT cltiewaj upeoysetinura. Osaj pao tpeocitiassa TOKYWAj ayiiopa 0a, Kpo3
KPUIUUKY YCBOJEHUX peuterba, UpUOAUNICU HAYYHO] U CHIPY4HO] JaBHOCIIU 08y UHCIUpA-
UMY 8pClILy CllleajHoZ Uoctiylka. Y upsom 0eay uaarka, 00peobe 3axona o citiedaj-
HOM TOCTUYTIKY Cy yllopeheHe ca OpyZum 3aKoHUmMa y 080j obaacitiu, kako ou ce o0peou-
A0 KOje Ham mecitio ipuitada meby YiopeOHO-IpAGHUM CUCTEEMUMA UHOUBUOYAAHOZ
citenaja. Ilocae kpaitike ucitiopujcke aHaauade HAWUX Ciie4ajHUX Upouuca, uHeitie cy
flozybHe tiocaedule 3aKOHOOABHe iexctbe Ka Oepezyaayuju Ha Howy citieuaja ipedy-
seitiHuxa. Kao nozuuny tocaeouyy oepezyaauiije, ayitiop je UCHiaKao HeKOAUKO 3HAYAJ-
HuUx Upobaema ca kojuma ke ce cycpecitiu Hauwa cyocka upaxca u ipasHa itieopuja, 6e3
MOZYhHocTiu 0a 00Zoeop tiponaby y 3akony. Ha kpajy, tipuxasan je Hosoyceojeru um-
CluUiiyiti autHe yiipase y citieuajy ipeOy3eitiHuKa ca ioceOHUM HAZAACKOM HA HeKa 00
OUUBOPEHUX ULIUAIHA.

Kuwyune peuu: citiewqj tipedyseitinuka, Oepezyaayuja, AU4Ha yipasa, ocaoboberse 00
00zo8opHociliu 3a inaharbe ipeocitianux 06asesa, U3y3umMarLa 00 U3ep-
uterba, HopOOUUHU U HACAEOHU OOHOCU.
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YBOJ. Jana 24. jyma 2004. roguHe CTYNHO je Ha CHAry Iyro OYeKWBaH 3aKOH O
CTedajHOM OCTYIKY (Off cafa 3aKkoH o credajy)l), unMe je mpecrao ja Baxu 3aKOH O
NPHHYTHOM TIOpaBHAY, cTeuajy u tuksupammju (o caga 3TITICIT) 2) [oHOIIebeM HO-
BOT' 3aKOHA M3BpIIICHA je TeMesbHa pedhopMa CPIICKOT cTeduajHor npasa. HamymireH je
3aCTape0 MHCTUTYT NPHHYHOT TIOPABHAA, A YBECH HHCTHTYT peorpanmsangje,”) mo-
BehaHa cy oBnamthema cTeyajHuX IOBepiiala, a CMambeHe HHIepEeHIIrje Cyia, U3BpIie-
HO je pefleprHrCae CTeYajHUX pa3nora,4) VBEJIEHU Cy CT€YajHU penoml,5 HOIyH:-EHA je
Y MOJIEpHI30BaHa KaTeropu3alyja MpaBHUX Pajiiby CTEYajHOT TY>KHHKA KOje MOry OUTH
npeMeT noGujama,?) [eTakHO je pery/ImucaH CTedajHu IOCTYIAK CA eIEMEHTOM HHO-
crpanocTH,”) MPOLIMPEH je KPYr CTeYajHiX OpraHa U pasrpaHMueHa Cy HHXOBa OBTIALII-
hema,® IeTasbHUje cy ypeheHa mpaBa N3IyyHrX W Pa3TyYHuX IIOBEPWIAIa, Ko U MOCTY-
IIaK YHOBYEH:a U fico0e cTedajHe mace,”) I KOHAUHO, yOp3aH je cTevyajHu nocrynak. I1o-
pen IMOMEHYTUX HOBUHA, jeJHA Of Haj3HAYajHUjIX KOHLENIMJCKUX pa3liuKa HOBOT Y Of-
HOCY Ha CTapy 3aKOH je MPOIIMpehe Kpyra crevajux cyojekara. [Tocie yeTBpTuHe Be-
Ka 4eKarma Ipefy3eTHHK je I0cTao NMOTeHIUjaIHU Cy0jeKT cTeuajHor nocrynka. [Ipema
3aKoHy O cTeuajy, CTeuajHy Ay>KHUK MOXKe OUTH CBAaKO IIPABHO JIULE U HpeIIYSCTHI/IK.lO)
Hair 3akoHOpaBal je MpuxBaTHO KOHLEMIH]Y TProBayKor' cTevaja, o KOjoj caMo Tp-
TOBIM MOTY OuTH CyOjekTH cTedajHor mocrynka. Ocraia dusnyka jvia (HETProBiu)
HeMajy TTacHBHY CTedajHy Jerutumanyjy. Tako je y Hallle 3aKOHOJJaBCTBO, Ha Majla Bpa-

Ta, TOTOBO HENIPUMETHO, IIOHOBO YBETICH HIMBUYATHI CTC‘{aj.ll)

HAIIE MECTO Y HIOPEBEB Y CA 1PYI'MM KOH3EPBATUBHUM CH-
CTEMUMA NHANBUAYAJHOI CTEYAJA. Pemewa npenpubena 3I1T1ICIT-om
U 3aKOHOM O CTeyajy CBPCTaBajy Hallle IPaBO Yy IPyIy KOH3EPBAaTHBHUX CTEYajHUX
MpaBHUX CHCTEMa, C'TOM PA3IUKOM IITO HOBU 3aKOH YHMHU jeflaH IPOrPECHBaH KOPaK
Hanpey]. OCHOBHa KapaKTEepUCTHKa KOH3EPBAaTUBHUX CHCTEMA j€ 1a He NI03HAjy MHAUBU-

Oo6jaBibeH je y Cyxk6eHoM raacauky PC, 6p. 84/04.

O6jaBibeH je y Ciysk6eHoM nucty COPJ, 6p. 84/89 u Cyxx6enom nucty CPJ, 6p. 37/93 n 29/96.
Bupu: 3akoH o creyajy, wir. 127-139.

Bupu: 3akoH o creyajy, 2-3.

3a paznuky op 3IIIICJI, koju y hopManHOM CMHCIY HHje NPEABUEO OCTOjabe CTeUajHuX pe-
ToBa, 3aKOH O cTedajy Ipenus3Ho ypebyje pegocien HaMupema CTeUajHUX NMOBeprIana. Buu:
3aKoH o creuajy, 4. 35.

6. Ilocroje yeTupu KaTeropuje MpaBHUX Pajilbd KOje Cy IOKPHUBEHE MPAaBUIINMa O NO0Hjamy y cTe-
4ajy: 1) yoOudajeHo HaMHpehe; 2) HeyoOu4yajeHo HaMupee; 3) MpaBHe pajibe YUNbeHe ca Ha-
MEepoM Jia ce IpeBape IOBepHOLH 1 4) IpaBHE pajibe 0e3 HaKHa[e WK y3 He3HATHY HAaKHafy.
Bupn: 3akoH o creyajy, ui. 98-108.

Bupu: 3akoH o creyajy, 4. 146-178.

Bupu: 3akoH o creuvajy, wi. 9-28.

Bupn: 3akoH o creyajy, wi. 37-38, 82, 91, 109-126.

3akoH o credajy, wr. 33(1).

MupuBuayansu (MOTPOLIAYKH, IEPCOHATHY, INYHN) CTeYaj je MOArpaHa CTeYajHOT ImpaBa Koja
npoydana u ypebyje creuaj Hajy UMOBMHOM (PU3HUYKUX JHUIA.

SAEaIR ol

== \0 00



B. PapoBuh: Crevaj Hag MMOBHHOM NpeAy3eTHAKA IpeMa YCBOjeHOM 3aKOHY O 125
CTe4YajHOM MOCTYIKY
(crp. 123-137)

IyaJHU CTeYaj 3a CBa (pr3UIKa mua?) Cea 3akoncka pellieha Koja Ciafiajy y OBy rpy-
Ty ce MOTy Ki1acu(hMKOBaTH Y /IBE CKYIIIHE.

1. Y npBy ckynuHy crafajy 3eM/be UMju IPaBHY CUCTEMH He TT03HAjy ¥ HE PETYJIHIILY
WHIMBUAYAJTHH cTedaj. PU3MIKO Juie He MOoxke Outu cyOjekT crevaja y Kuam, ) Ma-
bapckoj 19 YKpajI/IHI/I,lS) MOI-IFOJII/IjH,l6) Bochu n XepHeI‘OBI/IHI/I,17) JII/ITBaHI/le/Ilg) u Bu-
jetamy.') Vicro pemmerse npuxsarao je i 30r1Ci12) Bpoj oBux 3eMarba je pesaTUBHO
BEJIMKY, ¥ OH Ce 13 TO[IMHE y TOAMHY cMambyje. [IpermocTasrba ce 1a 3a HEKOIIKO Jierie-
HUja Bullle Hehe OUTH MpecTaBHIKA OBE CKYIUHE, jep j€ YBOheHe WHIUBUAYAJHOT CTe-
Yaja CBETCKU TPEHI.

2. [Ipyry cKynvHy YiHE OHA 3aKOHOABCTBA Koja peiBrbajy a caMmo TPro.Iy Hoje-
OUHIM MOTY OMTH Cy0JEKTHU CTE€4ajHOI IMOCTYIIKA, IIITO j€ Y OCHOBU pellemhe 3aKoHa O
credajy. Ha oBaj HaumH, MPUCTYMIK CMO TPYIHM Ap:KaBa, KOje Cy CXBaTuie HEOIXOf-
HOCT yBObea HHIMBUAYAJIHOT CTeYaja, ajli HUCY UMaJle CHare 1 XpaOpocTH Jia Ty KOH-
IEeTIHjy CpoBeNy A0 Kpaja, Beh cy “crane Ha mona myra”. OBakaB Npuiia3 HUje ONpaB-
[aH, aly je 3HaTHO OOJbU Of MO3HABaKma CaMO KOPIIOPATHUBHOT CTEYaja, jep Y Kpajiboj
JHIju oBehaBa Opoj MOTeHImjaIHNX cyOjekaTa crevaja. OBy rpynanyjy 6u TpeGaio

12.  OBoM nmpunukoM he 6uTH 3aHEMapeHH KOH3€PBaTUBHY CUCTEMH KOjH 03BOJbaBajy CBUM (pu3Hy-
KIM JIMIMMa fia TTIOKPEeHy CTedyajHU MOCTYyMaK (IITO je MO3UTHBHO M MOJIEPHO pelliebe), allH y
UCTO BpeMe He M03Hajy MHCTUTYT ocia0060berma off OroBOPHOCTH 3a Iilahame npeocraaux oba-
Be3a (PenyGnuka Yemka, Erunar, Yune).

13. Y Kunu ce cBe Bullle TUCKYTYje O yBOHeHhY HHAMBHUIYATHOT CTe4aja, aly ¥ MOPEN TOra KHHECKO
CTEuajHO NPaBoO je OrpaHuYeHO Ha nmpuBpefHa Apymrea. Bugu: Xianchu Zhang u Charles Booth,
“Chinese Bankruptcy Law in an Emerging Economy”, Columbia Journal of Asian Law, 2001,
crp.1-32.

14. Julia M. Metzger & Samuel L. Bufford, “Exporting United States Bankruptcy Law: The Hungarien
Experience”, California Bankruptcy Journal, 1993, crp. 153-154.

15. “Hujepmna ogpenda yKpajuHCKOT IpaBa He J03BOJbaBa M0jeAMHIMA J1a TIPOTJIace COICTBEHH CTe-
yaj”. Bupn: Kevin P. Block, “Ukrainian Bankruptcy Law”, L. A. International & Comparative Law
Journal, 1993, ctp. 97-99.

16. “CreuajHo npaBo Monronuje ce ¢pokycupa Ha npuBpepiHe cy6jekre. [IpaBo He npenBuba na mo-
jemuHan Moxke 6utn nyxHuK”’. Bunn: Richard L. Bohanon & William C. Plouffe, “Mongolian Ban-
kruptcy Law: A Comparative Analysis With the American Bankruptcy Systems”, Tulsa Journal
Comparative & International Law, 1999, ctp. 16.

17. Ynau 4. 60caHCKO — XeplLEeropauykor 3akoHa O cTevajy W JuUKBUpanuju u3 1998. rogune rioacu:
“Ily>KHIKOM, y CMHCIIy OBOT 3aKOHa, cMaTpa ce nopy3ehe u npyra mpaBHa ocoba Koja o6aBiba
pEeTHCTpHpaHy IPUBPEAHY AENAaTHOCT K UMa CjefuiuTe Ha Tepuropuju dPenepamumje mpema mpo-
IMCHMa O CTAHAAPAHO] Kiacu(uKaluju AjeJaTHOCTH, aKO MOCeOHUM 3aKOHOM HUje Jipyrauuje
onpebeno.”

18. JlurBanwmja je 17. 6. 1997. ronune nouena “Enterprise bankruptcy law”. Unan 1(2) oBor 3akoHa
rinacu: “OBaj 3aKkoH he ce MpuUMenUBATU HA CBA IPUBPE/IHA APYILITBA, jaBHE HHCTUTYIHjEe, GaHKe
U KPEeUTHA YAPYXKewa, Koja cy perucrpoBaHa y JIutBanuju’.

19. Bujetnamcku “Law on bankruptcy” ox 30. nenem6pa 1993. rogure y unany 1. kaxe ma “he ce
OBaj 3aKOH IPHIMEHMBATH HA IPUBpefHa IpyIITBa 6e3 003Mpa Ha CBOJUHCKU PEXHM, Koja Cy
OCHOBaHa M pajie y carnacHocTu ca npasoM Conujanuctuuke Peny6nuke Bujetnama.”

20. 3IIICJ, un. 4. Maxko je 3TIIICII jyrocnoBeHcKH 3aKOH, OH ce o 2002. roarHe IpOTUBYCTaBHO
He npuMemwyje Ha Teputopuju Lipue I'ope.
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CMaTpaTy TPaH3UTOPHOM KaTErOpHjoM, ca TEHACHIINjOM YBOhEha IIepCOHAITHOT CTevaja
¥ 3a ocTasia (pU3KMIKa JIMIIA, KajJa ce 3a TO CTEKHY OfroBapajyhu HOMUTHIKY, IPYIITBE-
HU 1 eKoHOMCKH ycnor. Creniehe p:kKaBe cy MpUXBaTHIE OBAKBY PECTPUKTUBHY KOH-
HENYjy VHIMBUIyaTHOT credaja (y He]z)COHaJIHOM evucny): Bpasun, ) Wrannja,2?)
IInanm 23) ) 24) C s 25) B 26) X 27) P o 28)
uja, paHIycKa, JIOBEHHja, eHelyena, pBaTCcKa, YMyHUja,
MakenoHuj a,2%) Peny6nuka CpHCKa30) u LlpHa I‘opa.31) Oq oBux 3eMasba Utanmja mma

21. Y Bpasmny cy6jexktu credajror nocrynka (“Falencia Relief””) Mory 6T caMo TProBadKu Ky>KHYIII
(enr. commercial debtors). Buau: Malcolm Rowat u Jose Astigarraga, “Latin American Insolvency Sys-
tems (comparative assessment)”, The World Bank Washington D.C., 1999, ctp. 54-64.

22. TIpema mrammjanckoM MHconBeHnujckoM 3akoHy (urTan. Legge Fallimentare 6p. 267) u3 1942. ro-
JVHE WHCOJIBEHTHU TPrOBIM IOjEeIUHIIM MOTY OUTH cy0jeKTH crevaja. MehyTuM, HemMajy cBu Tp-
TOBIY TIOje[IMHIY ITACHBHY CTe4ajHy criocoGHocT. Y MTanuju Hema ¢popMaiHe cTeyajHe mpoue-
nype 3a T3B. “Maie Tprosue” (y Koje crajajy Malu HOJbONPUBPENHUIM — (hapMepH, 3aHaTuje,
TProBIY Ha Mallo U MPOheCcHOHANIH KOju 00aBJbajy Tpropauke nociaose y Hajsehoj Mepu y3 mo-
Moh wiaHoBa nopofuie) u norpourade. Bugu: P. G. Monteri, “Italian Insolvency Law”, uarep-
HeT afpeca: http://www.insolvency.com/law/italylaw.htm.

23. TIlacuBHy cTeyajHy CIOCOOHOCT IO IIMAHCKOM IpaBY MOTY UMAaTH TPrOBIM, ¥ TO TPrOBUH MHOje-
JUHIY ¥ IPUBPE/IHA APYIITBA, KOja ce Hajla3e y CTamy Ne()UHUTHBHE HHCOIBEHTHOCTH. Buau: Ig-
nacio Guillen Gonzalez u Bufete Gimenez Terres, “Spanish Insolvency Law”, 2000.

24. ®paHiycka He MO3Haje CTeYajHH MOCTyNaK 3a norpouiave. CTeyajHu pexknM ce IpuMembyje ca-
MO Ha Tprosie nojegusie. [Torpomaunma je Ha pacrnonaramy 3akoH 6p. 89-1010, koju He npen-
CTaBJba CTeYajHy IPOILeAypy KaKBy MU IIO3HajeMoO, Beh ce BHIIle CBOAM Ha IOpaBHAKE Ca MOBEPH-
onuMa.

25. Ynan 4. cnoBeHaukor Zakona o prisilni poravnavi, ste¢aju in likvidaciji (oGjaBibeH y Y pagHoM u-
cry Peny6muke Crnoseruje 7. nenem6pa 1993. rogune) npenpuba fia je “Ty>KHUK II0 OBOM 3aKOHY
NPUBATHU MPEAY3ETHUK (CJI0. CAMOCTOJHH TIO/Ij€ THHK)”.

26. Camo TproBuu (y cCMUCIY (PU3HUYKNX U IPaBHUX JIAIIA KaO TProBala), KOju He MOr'y fia IUIaTe CBO-
je MoCIIOBHE AYrOoBe MOTY jia MOIHECY MPEeMJIor 3a “atrasos” (bankruptcy). IIpema Tome, HETPro.-
IUMa NOojefIMHIMAa 1 HeTProBIMa IIPaBHUM JIMI[IMAa HUje A03BOJBEHO ia MOKpehy cTeyajHu mo-
crymnax (“atraso relief”’). Bugu: Malcolm Rowat u Jose Astigarraga, HaB. geno, crp. 75-83.

27. IIpema xpBarckoM mpaBy (Credajuu 3akoH u3 1995. ropgune, 4. 3.) credaj ce MOXKe IPOBECTH
Hajl IPaBHOM 0COOOM, T€ HaJ] IMOBHHOM JIy>KHHKa II0je[IMHIa, OCUM aKO 3aKOHOM HHje Apyrayun-
je oppebeHo. JIy>KHIKOM IHOjeANHIIEM Y CMICIYy OBOT 3aKOHa CMaTpajy ce TProall NojeAnHal U
OOpTHUK.

28. PyMyHcKm 3aKOH O CYy[ICKOj peOpraHU3alyju U cTevajHoj npoueaypu (o6jaBibeH 29. jyna 1995.
rOJiMHE, a IoNyheH 3. HoBeMGpa 1997. ropune) y 1. unany oxpebyje Ko cy moreHuujanHu creyaj-
HE TyXHUIM peunMa: “OBaj 3aKoH he ce mpIMembUBaTH Ha TProBIie — (pU3NIKa JINa ¥ IPHBPE]-
Ha PYIITBa — KOja BUILIE HE UCIyHhaBajy CBOje Tpropadke obasese”.

29. Tlpema 3akony o creuajy (CinyxGeH BecHuk Ha PenyGiuka Makedonija 6p. 55/97) creuajuu nmo-
CTyIIaK MOXe J1a ce CIpPOBeJe HaJj IMOBHHOM JY>KHHKA — IIPaBHOT JIHIa, Ka0O ¥ HaJ IMOBHHOM
Ay>KHUKa — (pU3MIKOT JINIA, aKO OBUM 3aKOHOM HHje Apyradmje npeasubeHo. Credaj MoxXKe fa
ce OTBOPU caMo HaJ| Cy0jeKTOM KOjH IMa CTaTyC TProBlia y CMUCITY 3aKOHa O TPrOBauKUM APYLI-
TBHMa.

30. 3akoH o crevajuom noctynky Penyomuke Cprcke (o6jaBbeH y CiykOeHOM riacHuKy Pemy6mnu-
ke Cpricke, Op. 67 u3 2002. rogune) y WwiaHy 5. Harjaiasa jia ce “crevyajHu IIOCTYIaK MOXKe Mpo-
BECTHU HaJl IMOBHHOM IIPaBHOT JIAIA, Ka0 ¥ IMOBIHOM JY>KHHKA IIOjefHIA. JTy>KHUK II0je{IHAI]
y CMHCITy OBOT 3aKOHa je: IIpely3eTHUK, KOMIIEMEHTAap Y KOMaHANTHOM [PYIITBY H OCHABAY Op-
TauyKoOr ApyuTsa.”




B. PapoBuh: Crevaj Hag MMOBHHOM NpeAy3eTHAKA IpeMa YCBOjeHOM 3aKOHY O 127
CTe4YajHOM MOCTYIKY
(crp. 123-137)

Hajy>Ky KOHICTIIH]Y, jep TIO FbeHOM pelliely HU CBH TPrOBIY MOjEAMHII HEMajy TTaCBHY
cTeuajHy criocobHOCT, ok PemyGnuka Cpricka ¥Ma HajImpy, jep TProBuyuMa NojeiuH-
IIMa JIOfiaje ¥ OpTaKe OPTavKor APYIITBA ¥ KOMILIEMEHTape KOMaHAUTHOT IPYLITBA.

NCTOPUIAT CTEYAJA HAJI MMOBUHOM INIPEJY3ETHUKA Y HA-
IIEM ITPABY. Hama 3em/ba UMa Ayry TpajulLigjy cTedaja HajJ, IMOBMHOM IIpEy3eT-
Huka. CBU NpefpaTHU CTEUajHU 3aKOHU Cy IpeABubaiy ja ce CTedaj Morao OTBOPHUTH
Haj{ IMOBHMHOM CBaKOT IIPaBHOT Cy0jeKTa, I1a CXO{HO TOME 1 I'IpeHy3€THPIKa.32) ITocne
Jlpyror cBeTckor pata, cy0jeKTH cTeyaja MOIIIU cy OMTH camo npeny3eha u pambe.33)
IToTmynu packup ca creuajeM Ipefy3eTHHKA je u3BpiieH 1980. roguHe, off Kajja Haia
3eMIba I03Haje MCK/bYUHMBO CTeuaj mpaBHuX muma. >t CuTyarmja ce Hije pOMeHmIa CBe
110 JIOHOIIIEH-a 3aKOHA O HHCONBEHTHOCTH NPUBPENHIX npymrasa y Lipaoj Copu> ) op.
3akona o crevajy y Cpouju. Oba 3aKk0Ha 103BOJbaBajy ia Tpro.all nojeuHar oyye cyo-
JEKT CTeyajHOr MOCTYIIKA.

31. HpHoropcku 3aKOH O MHCOJNBEHTHOCTH NpuBpenHux Apyurasa (Cu. muct PLT 6p. u3 2002. ro-
JUHE) y WiaHy 3. IPOIHCYyje fa ce “IOX CTeYajHUM AYKHUKOM, Y CMHCIY OBOT 3aKOHa, CMaTpa-
jy....3) usmuka muma Koja ce 6aBe NPUBPETHOM AenaTHoIhY (IIpefy3e THIIM) .

32. 3aKkoH O CTeUMIIHOM MOCTYNKy u3 1861. roguue (mpBa cpricka KopuduKaiyja cTedajHux mpo-
muca) je y 142. wiaHy NpommcHBao fa “IPONNCH OBOT CTELUIIHOr IOCTYNKa Baxe Takobe 3a
Tprosue, ¢paGprKaHTe U Apyra TproBayka Apymrsa.”

IIpema Creuajuom 3akony u3 1930. roguse, cTe4aj ce MOrao OTBOPUTH HaJl UIMOBHHOM MYIIKHX 1
SKEHCKHUX JINIA, TProBala 1 HeTpropala, JIMIa ca Win 6e3 MOCIOBHE CIIOCOOHOCTH, CTPAaHUM HITH
nomahmuM apxasibannMa. O6pan I'ocnasuh, “Citienajro tipaso Kpawesurne Jyzocaasuje”, 3na-
BauKo ¥ KibmKkapcko npenysehe I'ena Kon a.ni., Beorpap, 1937, ctp. 18-19.

33.  Creuaj je y Halle IOCIEPATHO NPABO YBefeH YpenooM o mpecTaHky npepy3eha m pagmu u3
1953. roguHe, IO HA3WBOM “TIpHHY[HA JHKBUAanuja”. Kao mrTo u caM meH Ha3uB UCTHYE, CyO-
JEeKTH cTedaja MOIJIu ¢y OuTH camo npeay3eha u paame.

Ypenba je ykunyta 1965. roguHe foHOmEemEM 3aKOHa O MPUHYAHOM IOpaBHaKWY U cTevajy. Y
BEMY je mpefBEbEHO Jla ce cTeYaj MOXe CIPOBOAUTH Haj Ipeay3ehuMa m Hajy IMOBHHOM JIHIa
KOje CBOJHM CPEJICTBAMA Pajia BPILM NPUBPEAHY AETATHOCT (MMaal pajme) — €. 3.

34. 3akoH O caHAIMjHu U IPECTaHKy OpraHu3aiuja yapyxeHor paga u3 1980. rogune (oGjaBibeH y Ci1.
mucty COPJ, 6p. 41/80 ca n3menama 25/81, 66/81, 28/83, 20/84, 7/85, 39/85, 9/86 u 43/86.) ypebyje
yCIIOBE M MOCTYyNaK crevaja (M pefoBHE JMKBUALMje, CAHALMje U MPEICAHALMOHOT MOCTYIIKA)
opranusanyja yapysKeHor paja. ®u3nuka Juia HICY Moria 6UTu cyOjeKTU CTeUajHOT MOCTYIIKa,
Te HEMa OCHOBAa TOBOPHUTH O MHAMBUAYAJIHOM cTedajy oBor nepuopa. On 1980. ronune Hama 3eM-
Jba je y MOTIYHOCTH pacKKHyJIa ca cTevajeM (PU3MIKUX JIMIA, jep HE TProBIM MOjeAUHIM (MMao-
I pafi-}) HUCY OMJIM CTEYajHO JICTUTUMICAHML.

3IIIICII je Ha UCTH HAYMH OPUCTYIHO ofpebemy cyGjekaTa credyajHOr MOCTYIKa, OfJIY4UBILH A2
ypebyje ycnoBe 3a cnpoBobeme U MOCTyNak NPHHYAHOT NOpaBHAMWA, CTedaja M JHKBUAANHUje
NpaBHUX JIULa U TO: Npefy3eha, 3aapyra, 6aHaka U [Pyrux (PUHAHCHjCKUX OrpaHM3alja, OCUTY-
paBajyhux apymrasa, jaBHux npepny3eha (ako 3aKkoHOM HUje Apyraunje ofpebeHo), panmwu u ras-
JAMHCTaBa, aKO OHE MMAjy CBOjCTBO NpaBHOr jmia (IITO KOJ Hac Huje cuydyaj). [Ipema
n3noxenoM, 3IIICII ce onpenenno caMo 3a perynucame T3B. KOPIOPATUBHOT CTedaja.

35. 3aKOH O HHCOJIBEHTHOCTH IIPUBPEJHNX APYIITABA je OIET y Halll IPaBHA OPeJjaK BPaTHO HHIU-
BHJ[yaJlHH CT€Yaj U TO y orpaHmdeHoM o6umy. Ca m3y3eTKOM Ipefy3eTHHKA, ocTaja (hu3myKa
JIUIA HE MOTY GUTHU CTEUajHU yKHULN.
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JEPETYJIATUBA. MHore 3eMibe y OKPY:KEHY Cy yBelle MHIUBUIYATIHH CTeUaj,
anu 6e3 UKaKBUX CHEIU(IIHOCTH Y OHOCY Ha CTeYaj Haf MMOBMHOM IPABHUX JIMIA
(amp. Peny6nuka Cpricka, Crnoennja, Makenonnja). Haxanocr, 3akon o crevajy je
NOCTYNMO Ha ucTH HauuH. CaMo Ha Iap MecTa y 3aKOHy Cy IpefBubeHa ipyraunja pe-
IIeHa 3a CTeYaj peIy3eTHIKA. TakBa KOHIIEMIIH]ja je TIOrpelHa U MOXKe CaMO IITETUTH
cTevajHoM npaBy. [10OpO MO3HATH MHCTHTYTH YIOPENHOT MPpaBa O 0CIo0ohemy o of-
TOBOPHOCTH CTEUAjHOT IY>KHUKA 32 Iu1ahae MpeocTannx obaBe3a, N3y3uMamy Off U3Bp-
kA U OTPaHUYEHAMA CTEYajHOT Y>KHIKA UMajy CBOje jacHO ompefiesbeHe (PyHKuuje
¥ CBaKU Off FbUX UI'Pa 3HAYajHy YJIOTYy Y IPOMOBHCAhY MOACPHIX TEHACHIja Y MHAUBH-
myasHOM ctedajy. [Tocroju onpapnana 60ja3aH jja he moTmyHa ieperynaTusa JUCKpeu-
TOBATH MHIVBUIYAHY CTEYaj, a 1a My HUje PY>KeHa IpaBa IIaHca.

JIBa cy ocHOBHa pa3iiora 3a HeajleKBaTHO ypebere creuaja HaJi IMOBHHOM ITpe-
my3eTHUKa. [IpBO, HETOBOJHHO ITO3HABALE YIOPEHO-TIPABHUX PElICHa U HEMPEIO3Ha-
Bamhe CBETCKHX TPEHJOBA Y MaTepuju cTedaja. [Ipyro, 3akoHOAaBaIl He cXBaTa MPaBHU
craryc npefy3eTHuka. CTevaj mpey3eTHIKA ce Y PBOM HalPTy 3aKOHa, KOjH je mpefi-
CTaBJbaO PajIHy OCHOBY 3a YCBOjeHYy Bep3ujy, oOjalllhaBa peunmMa jja ce “‘cTedaj ClpoBO-
[ Hajl IIPEMy3eTHITUKOM JiesaTHOIhy 1 MIMOBIHOM KOja j€ Y 0] AHTaKOBaHA.™ ) Tp-
ro,aij ojefiUHal] WIK IPEAy3eTHUK je (pU3MIKO JIMIle KOje CaMOCTAIIHO U TPajHO 00aB-
Jba EKOHOMCKY JIETTATHOCT, PaJi CTHIAa MIPOUTa, a TO UYMHY IIPOM3BOIEH-OM 1 IIPOMe-
TOM poGe WIH IIPYKAmheM Yeayra Ha TpxkumTy. [Ipey3e THUK ofiroBapa HeOrpaHIeHO,
[EJIOKYITHOM CBOjOM MMOBHHOM 3a 00aBe3e HacTajie 00aBIbarbeM MPEMy3eTHIIKE JIe-
narsocrn.>”) Hema pasiike m3Mely NIMOBUHE aHIaKOBAHE 32 0GABIbAFbE IETATHOCTH 1
ocTaTKa Hpely3eTHUKOBE IMOBHUHE, jep IIPaBHO OHE YMHE HeloierbeHy nevHy. [Ipema
TOMe, CIIEIM(UIHOCT CTevaja Ipey3eTHIKA Ce OIVIeNia Y UMF-EHHIIM /a Ce CTeYajHH I10-
CTYyIaK OTBapa 300T HEpEeHTAOWITHOT 00aBJbakha NPEIy3e THUUKE JIENaTHOCTH, a CIIPOBO-
¥ Ha IMOBHWHY TIPETy3eTHUKA, Ge3 003Mpa JIa JIM je OHA aHTasKOBaHa y CBPXY 00aBIbambha
€KOHOMCKE JIeNaTHOCTH. V3Bpllienhe Ha IeJIOKYITHO] IMOBMHY (PU3UYKOT JIHIIa, 6e3 1o-
IaTHUX MIPENU3APaka, MOKE MIMATH HECATIIEMBE ITOCIIEANIIe Ha TOPOIUIHE, HACIIEHE 1
JIMYHOIPABHE OTHOCE MPEMY3e THHUKA.

MPOBJIEMU.®
1. llitia ce Oewtasa ca HeHamupeHum TOTUPANCUBARUMA CIUEHAJHUX TOBepUIAUA TOCAE
OKOHHuarba citienajro? itociiyiika? IHCTUTYT ocio00bema npeay3eTHIKa Off OrOBOP-
HOCTH 3a Iahame mpeocTanux 06aBesa je LeHTPaJIH! UHCTUTYT, Oe3 Kora ce He Moxke
3aMUCIIUTH MOJEpHA KOHLEMIHja Mpefy3eTHUUKOr cTevyaja. OH IpefcTaBba OCHOBHY
Pa3NIuKy y OJHOCY Ha KOPIOPATUBHYU CTe4a]j. 3a pasiiKy Of IPABHUX JIMIA, KO KOjUX ce
CTeYajHH MOCTYNaK OKOHYABa OpHcameM U3 CYACKOT PErucTpa, MPey3eTHUIM HacTaB-

36. Bugm: Hamnpt CreuajHor 3akoHa of ¢pe6pyapa 2003. roguHe, KOMEHTap y3 €wiaH 28.

37. O nojmy npeny3eTHuka sunu: M. Bacumesuh, “Ilocaosno tipaso”, Y ipyKeme NpaBHUKA Y IPHU-
Bpenu Jyrocnasuje, beorpap, 2001, ctp. 21-24.

38. Y oBoMm fieny Ouhe HaBe[[eHO caMO HEKOJIMKO HajUHTEPECAaHTHHjUX NpobiemMa ca KOjuMa ce
MOXe CyOUYMTH Hallla CyfIcKa IIpaKca.
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Jbajy CBOj KMBOT (CaMO HE BHIIIE KAO IPEMy3ETHHIM ), 300r Yera ce MiTame 0cio0ohe-
Ha KOJ FbUX II0CTaBJha Kao MIPAMapHO.

IIpema 3akoHy O cTedajy, “moclie 3aK/byderha CTEYajHOT TTOCTYIKA, MPENy3eTHIK
MO3Ke OUTH 0ci1000heH 06aBe3e u3MHpeH-a OHOT JieJia Iyra y OTHOCY Ha KOjH IOTPaXKH-
Bamba y CTEYAJHOM TIOCTYIIKY HHICY I/ISMI/IpCHa.”39) HecxBatibmBa je 3ammcao 3aKOHOIAB-
112 JJa KOMIUTAKOBAH M CJIOKEH MHCTHTYT OCTI000berha ypeIu caMo jeTHOM JJAKOHCKOM 1
HEJIOBOJBHO jacHOM ofipeiooM. OCHOBHE KOHTPOBEp3€e 0BAaKO ofipeheHor ociobobema
OJ] OITOBOPHOCTH CY:

a. Ko monocu opnyky o ocnoGobe}Ly?40) JoHoleme oIyKe 0 ociiobobewy 0n
Tpebao Jia craja y HajyIexkHOCT cTevyajHor Beha, jep je To opras Koju “omrydyje o apy-
I'MM NIUTabAMA Off 3HaYaja 32 GAaHKPOTCTBO CTEYAJHOT uy}lmpn(a.”41) Ha oBaj HauwH, Ha-
1112 3eMJba je IPUXBATUIIA CHCTEM CYJICKOT 0ciobobema.

6. a 17 je HeOnXoMaH MPEemIOr My>KHNKA? 3aKOH He MMOMUELE MPEMIOT TyKHIKA
Kao TIPOIIECHH YCIIOB 3a JOHOIIEHE OfyTyKe O ocnobobemy. [Ipemmor ayskHuKka je m1o3-
BOJbEH, aJM HUje Hy>KaH. [IpoTHB nmpejiora my>kHIKa Tpeba JO3BOIUTH MOTYRHOCT yiia-
rama MpUroBopa Off CTpaHe CTEYajHOT CyiHje, CTEUajHOT YIpPaBHUKA, OI0Opa OBEPH-
Jana u TojeMHAYHAX TIOBEpIIalla CTeYajHOT y>KHMKa. be3 063mpa Ha mpepyior, cre-
4ajHO Behe MOXKe CaMOMHULIMjaTUBHO OCIOOOAUTH Ay>KHUKA 00aBe3e M3MUPEHa IIPEo-
crajor fena o6asesa. I1o aukiyju 3akoHa, IPOM3WIa3y Jla cTe4ajHO Behe He Mopa J0-
HeTH OMII0 KaKBY OJIJIYKY O 0clnoOobemy y>KHUKA, jep ce Tafa NpeTIocTaBba ia AyX-
HUK MMa 06aBe3y Jla M3MUPH CBOja HEHAMUPEHA TYTOBAbA.

B. [la i crevajHO Behe MMa IucKpenyjy y norseny ociodobemwa npeny3€m1<a?42)
Pemewem 3akoHa o cTeyajy, Hallle IPaBo je CBPCTaHO Y AUCKPELHOHE CUCTEME OCII000-
bema, jep cy mara Benrka opnaithema CTeYajHOM CyAy IPIIMKOM IOHOIIEHA OIYKE O
ocnobobewy. CreyajHO Behe Moxe:

1. na noHece oTyKy O MOTIYHOM ocliobobemy (a IpUXBaTh NPEeIoT Ay>KHIKA
OfiH. ofi0Hje PUroBOpe); WK

2. ma goHece OWIYKY O ofbHjamy ocnobohema (oduje peayIor OffH. YCBOjH IIPH-
rOBOpE).

Mozke 1 creuajHO Behe f1a JoHece OITyKy KOjoM ce ocltobobeme y>KHUKA Be3yje
3a ucnymeme oapehennx ycinosa? OBa MOryhHOCT Mpy»Ka CyIOBMMa HajBHIIIE MPaBa,
jep oHM MOTy IpeMa OKOJHOCTHMAa KOHKPETHOT ClIydaja ia IPWIaroie CBoje pelleHe.
OcnoGobeme ce MOXKe YCIOBUTHU Ha pasiiMunTe HauvHe. JejaH Off HaulHa je ofjlarame
ocnobobema Ty>KHUKA 3a ofpehenn nepuo, Koju cy cMaTpa ofroBapajyhnm (T3B. cy-
criensmja ociobobema). [Ipyru HaumH je Be3uBarbe 0cnodohema 3a UCybeke oapebe-

39. 3akoH o creuajy, @wi. 122(4).

40. 3aBHCHO O OJITOBOPA Ha MUTaHe KO JOHOCH OJTYKY O 0cIo60bemy, pas3inKyjy ce 3aKOHCKO,
CYJICKO, IOBEPEHIYKO H IOCPETHIIKO OClIoboheme.

41. 3akoH o creyajy, ui. 122(1)(5).

42. Cse cucreMme ocino6obema 1enumMo npeMa ciio60u opraia Koji JOHOCH OJJIYKY O 0clIo00obemy,
Ha OHE KOJ| KOjHX Ce Ta OJIyKa JOHOCH Ha OCHOBY AHCKPENVOHHX oBlalrhema opraHa (mpe
cBera cyfja) 4 OHe KOJl KOjHX HeMa JUCKpelHje y OBOM IIorefy, Beh caMo KOHcTaToBame yTBP-
beHux unmeHnna.
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HUX YCJIOBA Off CTpaHe Jy>KHWKa, UMajyhul y BUIly TIpe cBera meroB Oymyhn oxomak u
UMOBUHY KOjy TyKHHK Oyfie crekao. Mako je MoryhHocT ojyiarama IWin YCIOB/baBamba
ocio0oberwa BeoMa KOpPHCHA, YMHY CE /1a HaIllM CYAOBH HEMajy IIPaBo f1a je IpUMEmY]y,
jep TakBo oBJalIhehe MOpa GUTH U3PUIUTO TPEBUHEHO 3aKOHOM.

r. [la mu npexy3eTHUK nMa oOaBe3y Jia Iutaha JOIPUHOCE 10 ocno6obeH,a?43) Y Be-
JMKOM Opojy 3eMalba, miahame JJOMPUHOCA je IIEHTPAHO MUTamke 0cio0ohemha pey-
3eTHUKA. 3aKOH O CTeuajy He NOMUE Iahame JONMPUHOCA, U CTeYajHO Behe He Moxke
Jla IOHECEe OIITYKY KOjOM YCJIOBJ/baBa OciIo00here My>KHUKa 00aBe30M Iutahamba Ofro-
Bapajyhux fonpuHoca U3 3apafie U ApYrux IpuMama.

. Kana 1 Ha Koju HauMH cTeyajHul Cyfi JOHOCU OITYKy O ocinobobemy? Behuna 3a-
KOHOJ]aBCTaBa MPUXBaTa KOHIIETIIN]y Ha OCHOBY KOj€ Ce CT€UajH! Ty>KHHK IO TIOKpeTa-
Y CTEYajHOT IOCTYIIKA, 0cnobabha o OArOBOPHOCTH 3a IIpeocTajie obaBese, Iocle Ipo-
Teka ofpebenor nepuopa. [Ipema 3akoHy o credajy, OfIyKa o ociio0oberwy ce Moxe
JIOHETH TIOCITE 3aKIbyderba cTedajHor noctynka.*?) Opaksa ofpenta naje HempuMepeHo
BeNrKa oBnanthema creuajHoM Behy, jep ce npeapuba caMo MOMEHAT IIpe Kora ce OfTy-
Ka He MOXe JIOHeTH, Oe3 Npenu3ipamka HauiHa JJOHOIICHAa OfIyKe M Kpajiber poKa.
Ipe moHOIIEHa OITyKE 0 0cnobobemy, crevyajuo Behe 61 TpeGaro 1a 3akaxke pOUmIITe
Ha KoMe OM ce Bouiia pacrpaBa o oclioOobemy Npely3eTHHKa, Kako O1 ce TpyKuia
MOryhHOCT CBAM aKTepyMa CTeYajHOT HOCTYIKa (MOceGHO AYKHUKY ¥ IOBEPHOLMA)
J1a M3HECY apryMEHTe Y CBOjY KOPHCT.

b. Koju je ocHOB 3a ooujame ocnobobema? [la 61 ¢y JOHEO pellene KOjuM Of0u-
ja ocnobobeme Mpeny3eTHUKY, HEOIXOTHO je /1a ce UchyHe ofipeheHn yclioBu. 3aKOH O
CTeuajy CTOjM Ha CTAHOBUILITY MyHe IUCKpeLyje cTedajHor Beha, jep He npeapuba Huje-
[aH OCHOB 3a OCIIOpaBame 0cnobobema. Y YIOpeIHOM IpaBy ce U3ABaja BEUKH Opoj
OCHOBa 32 OCTIopaBame, Mehy KojuMa ce HoceOGHO UCTUYY: IPEBApHU IPEHOC MIMOBHHE;
IpaBOCHAKHA OCY/a CTeYajHOr NY>KHMKA 300T KPMBUYHUX /ielia IPOTHB IPUBPENIE; M-
HEHULIA 1A j€ AYKHUK CaKpHO, YHUIITHO, (PasIcu(PuKOBaO WM HUje BOAUO MOCIOBHE
KHbUTE, JOKYMEHTAIW]y WIX Ialupe Ha OCHOBY KOjUX CE& MOTY YTBPAUTH (PMHAHCHJCKU
YCJIOBH ITOCIIOBHUX TPAHCAKIIWja; aKO MY>KHUK HE MOXKe Jja 00jacHU Ha 3a0BOJbaBajyhu
Ha4ynH OWIO KakaB I'yOWTaK CBOje MMOBHHE WJIM HEJJOCTAaTaK CPEJCTaBa; HEM3BPIIICHE
o0aBe3a Off CTpaHe Ay>KHHUKA, KOje Cy My HaMETHYTE CTEUajHIM 3aKOHOM, OfIFIYKOM Cyfia
WIN CTeYajHOT YIpaBHMKA; MOIyhHOCT NOHOIIEHA IUIaHAa PEopraHu3alyje YMeCTO
GaHKpPOTCTBA; OKOJIHOCT /I j& IPENy3eTHUK paHuje OMO CTeYajHH Y>KHHK; KA0 1 OpOjHH
IpYyru OOJMIY HEMOIITEHOT MOHAIIaka MPeAy3eTHUKA IPpeMa CBOjUM IIOBEpUOLMa. Y
HallleM TIPaBy, CBU HaBEJIeHN Pa3iIo3M 3a OCIOpaBamhe MOTY M Tpeda Jla IMajy BEITHKU

43. TIpema KkpuTepujymy 00GaBe3HOCTH AYKHHKa ja 3a BpeMe Tpajaia CTEYajHOr MOCTymkKa ([0
ocnobobema) mnaha gonpuHOCe, pa3nuKyjeMo 3eMibe Koje He npefBubajy miahame gonpuHoca,
OHe Koje 00aBe3yjy My>KHHKa Ha Iulahame JONMpHHOCA M KOHAYHO, OHE KOje MpefBubajy Moryh-
HOCT (MaKo TO Huje o0aBe3a) fa NyXKHUK I1aha gompuHoce.

44. CreuajHU IOCTYyNAK ce 3aKJbydyje PEIICHEM O 3aKJ/bydeHy CTeUajHOr MOCTYNKa Ha 3aBPIIHOM
podnIITY, KOje ce nocie Tora o6jasmyje y “Ciyk6eHoM rinacHuky PC” u foctaBiba HailIeXKHOM
opraHy KOji BOJM peTHUcTap Ipeay3eTHrKa (wi. 125).
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VTHIIAj HA TOHOIICHE OIYKe O Ofdujamy ocnoboberma crevajHor ay>kHuKa. [Iurame
ocriopaBama ocliobobera Hije Tpebasio ia Oyie MpenyITeHO MOTIYHO] TUCKPEHji
CyJCKe MPaKce, jep je Ha Taj HAYrH CTBOPEHA MPaBHA HECUTYPHOCT.

e. Jla i1 ce HeKa MoTpaskuBamha MOTY U3y3eTH Off ocliobobera? ['eHepaiHo je nmpa-
BUJIO J1a ce OcI000hemeM Iy>KHUK ociiodaba o OrOBOPHOCTH 32 U3BPIIEH:E CBUX Ipe-
ocranix o0aBe3a. M3y3umare NMojelIMHNX IOTPaKMBakkha Off IejcTBa ocnobobema je Haj-
3HAYAjHUjH M3y3€TaK Of] MOCTABJLEHOT TpaBmiia. 3aKOH O CTevajy, 3a60opaBibajyhn ga
TpeTHpa MpeAy3eTHAKA Kao (PIBUIKO JIAIE, He IPEBIha HHCTATYT M3Y3€THX NOTPasKU-
Bama. Y YIOPEJHOM IpaBy IMPOKA je Jiele3a MOTpaskuBamba Koja ce M3y3uMajy Of
ocno6obemwa. [TpemMa cpoHOCTH MOTY ce TIOJIENIUTH Y YeTHpH rpyme: 1. HeKa MOoTpaxku-
Bamba JipkaBe IpeMa TyKHUKY; 2. TOTpaskKiBaba Koja ca co00oM HOCe BT MOPAJIHE OCy-
Jie y>KHMKa (HIIp. M3y3UMajy ce HOBYaHEe Ka3He U ca IhiMa u3jeflHaueHe 00aBe3e My>KHH-
Ka); 3. MOTpakMBama OHUX IIOBEPUIIAIIA 3a YHjy je CYAOUHY IpsKaBa IMOCEOHO 3auHTEpe-
coBaHa (HIp. o6aBe3e Mpey3eTHUKA [0 OCHOBY M3[[PXKaBamba); U 4. HOTpaXKMBamba Koja
Tpeba ja oMoryhe 1IeTOBUTOCT IIPABHOT CHCTeMa (HITP. MOTPasKiBambha IIOBEpHIIalia Koje
Iy>KHUK HHje PHjaBUO CTEYAjHOM YIIPABHUKY Y U3BEINTajy O CBOjOj IMOBUHY U 00aBe-
3ama). Moxke i crevajuo Behe ma ocimo6onu npeay3eTHrKa 00aBe3e UCILIaTe HEHAMU-
PEHOT ieTia MOTPaXKMBamka, Y3 U3y3uMambe ofpeheHnx morpaxkuBama? OBaKBO pelIeHe
61 OWJIO KOPUCHO, IPaBUYHO M CBPCUCXO/IHO, I HEMa 3aKOHCKO yTeMeJberwe. Y CTe-
YajHOM TIpaBy Ba>KW HAYENO jeqHAKOCTH HeoOe30eheHnX cTeuajHuX MmoBepmwiana, OCUM
YKOITMKO 3aKOH He npefpuba Apyrauuje mpaBmwio (TUMMYaH MPUMEp NpPefCTaBIbajy cTe-
YajHU PeloBU). 3aKOH O CTevajy He mpuBwiIeryje oppebeHe moBepuore MoryhHorhy
M3y3uMarba, Tako jla cTedajHo Behe Moxke camo fja ocioGoay mpeay3eTHIKa o0aBese
IpeMa CBUM MOBEPHOIMA WK J1a YCKpaTu ocliobobemse.

k) IpaBuu stekoBu. IIpoTHB peltieha 0 0cI000bey WK OIoujamby 0cIo0ohema
MO3Ke Ce M3jaBUTH Kajiba BuilieM TproBIHCKOM Cyly Y POKY OJf OcaM JjaHa Off 1aHa 00-
jaBJbMBaba pellieha Ha OTVIACHO] TabJIH CyJla WK Off laHa O0jaBibuBama y “Ciy>KOeHOM
riacHuky PC”. Buim TproBuHCKY cyf he OTyKy O 3KaJiou TOHETH HajKacHuje Y POKY Off
30 gana op gaHa nprjema xande. ) ITpaBo Ha kanGy MMajy CBa JIMI[A ca IPABHAM HHTe-
pecoM f1ia ce oHece Apyradmja OmIyKa, Kao U JIIa uije OBIaithehe MPON3IWIa3y U3
onpenaba 3akoHa o creuajy (0n60p nosepuana). o)

3) Kakga je mociemuia ocinobobema? OcHOBHA MOCTEIIIA OCTO00hEha My KHIKA
je TpaHchopManyja IMBWIHUX y HaTypasHe oonuraigje. [o mokpeTama cTedajHOr Ho-
CTyIKa MOBEPHOILH CY MIMATA MOTYRHOCT YTY:KeHha U MMPUHYJHOT U3BPIIICHha CBOjE TPAK-
OVHE Tj. BbUXOBa MOTpaXKMBakba cy Omna musmiHa. OcnobobemeM mpecraje npaBHa 0ba-
Be3a Jy>KHUKa J1a U3BPIIIN CBOja yroBama. OHO mTO 3aKOH O CTe4ajy Ha3uBa OclI000-
bemeM obGaBe3e M3MHpeR-a IPEOCTANNX TOCIeNX 00aBe3a, ca OONUraliOHO-IIPABHOT
acreKTa IpejicTaBlba NpeTBapam-e UBIIHAX Y PUPOAHE OOIuranyje.

2. /la au tipedy3eitiHuk uma ipaso Ha u3y3umarsa 00 U3epulersa y CitledajHom io-
cinyiixy? Tlocne ocnoboberma o OTOBOPHOCTH, U3Y3UMaHs-E Off U3BpILICH:A je Haj3Ha-

45. 3axkoH o creyajy, 4i. 32.
46. 3akoH o cTeuajy, wi. 27(2)(2).
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YajHUj1 MHCTUTYT UHAVBUIYAHOT cTevaja. [IpaBo m3y3mmama OCTBapyje BUILIECTPYKE
IWhEeBe, KOjU MPETEHAY]Y J1a: 06e30efie My>KHIKY IMOBHUHY 3a (PpM3WIKH OTICTaHAK, 3alll-
TUTE JOCTOjaHCTBO U KyJITypHH HACHTATET Ay>KHUKA, OMOryhe HOjefrHITy fia ce (pMHaH-
CHjCKU peXxabmIIUTYje 1 3apajiy JOXOMIaK y OyyhHOCTH, 3aIIITUTE IPEY3€THUKOBY ITOPO-
WLy ¥ JIMIA KOje U3ApsKaBa Off IITeTHUX MOCIISNIIa OCUpOMAIlIeha, TepeT 006e30ebn-
Bamba MUHUMAJIHE 3aIlITUTE AY>KHAKA M WIAHOBA H-ETOBE IIOPOMIIEC IPEycMepu ca
ApYILTBA Ha oBeproLe””) 1 Ha OCPeaH HAYMH IPOMOBHIILY IITEEbY.

3aKOoH O CTEYajy HUjETHOM CBOjOM OAPENOOM He TIOMUILE M3Y3MMAahe Of] M3BPIIIEHa
y TIOCTYTIKY CTeuaja Ipeay3eTHUKA. JeMuHO je peBrheHO fa ce Y CTEUajHOM ITOCTYIIKY
CXOJTHO TIPIMERYjY ofipenoe 3aKOHa KOjUM ce ypebyje mapHuJHM TocTyak, ako 3aKo-
HOM O CTe4ajy Huje Apyradmje onpebeHo.48) MebyTtumMm, cxogHa mprMeHa 3aKoHa O map-
HITYHOM TIOCTYIIKY He 3HAYH M IPUMEHy 3aKOHa O M3BPIIHOM nocTynky.*) TTpema To-
Me, Y HallleM IIpaBy IPefy3eTHIK HeMa MPaBo Ha N3y3MMarba Off M3BPILIEHA Y CTEYajHOM
noctynky. Kako oGjacHITH OBaKBY CypOBOCT IIpeMa pey3eTHHIKY, KOju ce Habe y cre-
YajHOM MOCTYIKY? Y MUTakY je OUNIIIE/[HA OMAaIlKa 3aKOHOJIABIIA, KOja ce Mopa Y Haj-
KpaheM poKy ucrpaBuTH, jep he y cympoTHOM [UCKPEAUTOBATY HHCTUTYT CTevaja mpe-
ny3etHuKa. Ha BajbaH HAuWH ce He MOXKe 00jacHUTH JIa je IPENy3eTHHUK 3aIITHheH y u3-
BPIIHOM TIOCTYTIKY, a /]a My HUje IPY>KeHa HIKAaKBa 3aIlITATa Y CTeYajHOM MOCTYIKY. [la
JIY ce Ha Taj HauVH IIIajbe MOPYKa Jja je CTeYajH! MOCTYNaK MOPAIHO HENPUXBATIHUB U
7ia Ta Tpeba OIITPO CaHKIMOHKCATH? 3aKOHOIaBall 3a0opasiba Jia ke Taj ucru mojenu-
Hall, IO OKOHYAKkY CTEYAjHOT ITOCTYIIKA, IPEACTAB/BATH BEJIMKY OaacT YIIpaBo 3a Ap-
3KaBy, Koja ra je n Ka3awna. lllta npenopyunty 3akononasiry? [Topen maBarma oBnmalil-
hema mpeny3eTHIKY Aa u3y3Me onpebeHe cTBapy U Mpasa y CTeUajy, OCHOBHO ITHTaHkE
KOje ce TIoCcTaBlba je Jla JId u3y3uMara Tpeba JeTaJbHO PEryJINcaTh y CTEUajHOM 3aKO-
HySO) WK y 1heMy Tpeba camo J1a ce Haa3u ofpenda Koja ynyhyje Ha n3y3uMara npe-
BubeHa M3BPIIHUM 3akoHom.> D) Tpeba ce 3a7I0KUTH 32 TMPBO PEIeHhe, HAKO je APYro
MPABHO-TEXHWYKHY jeTHOCTABHU]jE M PUXBaheHO OJf CTpaHe MHOTHUX JIP3KaBa.

3. [a au totupaxcusarba u3 UopoOUHHO-IPAGHUX OOHOCA Y Cllieuajy umajy upusu-
saezosan wipeiiman? TIpemy3eTHHK yiia3u y cTevajHu MmocTynak “‘Hocehu” 3a coboM um-

47. D.G. Epstein, S. H. Nickles, J. J. White, “Bankruptcy”, St. Paul, Minn., 1993, crp. 593-594.

48. 3akoH o cTeyajy, 4. 5.

49. 3axoH je o6jaBibeH y “Crysxk6eHoM nucty CPJ”, 6p. 28/2000.

50. Osaj cucreM je HajAoOCIeHUjH, jep IOUNBa Ha HAeju 1a cBe Tpeba fa Oyfie peryIucaHo y jeHOM
3akoHy. Bupgu: enrnecku Insolvency Act u3 1986. rogune, wi. 283; upcku Bankruptcy Act n3 1988.
rofuHe, 4. 45.

51. Bupm: Creuajuu 3akoH u3 1930. ronune, . 2(1); 3aKOH 0 NIPHHYIHOM IIOpaBHALY U CTEYajy U3
1965. rogune, . 152; u xparcku CrevyajHu 3aKOH, 4. 68.

52. WI3BpUIHM U CTEYajHM 3aKOH, U Nopef OPOjHUX CIMYHOCTH, IIOCMATPajy MpoOlIeM U3y3UMamba nu3
pasnuuute npusMe. VI3BpIIHE 3aKOH ypebyje mocTynak mojefiHaYHOr U3BPIIEHA, IITO 3HAYN
fa ce n3y3nuMama ofipebyjy 3aBucHO off (byHKIHUje M HaMeHe KOjy MojeAnHa4YHO ofipeheHa cTBap
WY TIPaBoO, HAaBEJieHa y NPeJIory 3a U3BpILIEHE Off CTpaHe MOBepuiana, uMa 3a ayxxHuka. Cre-
YajHH 3aKOH IPHINKOM H3y3UMakha MMa IpeJ] COO0M [eNIOKYIIHY IMOBHHY CTEYajHOT Ay>KHUAKA U
U3y3UMama ce CXOJHO TOMe MOTY ofipebrBaTH Ha 3HATHO NMPEIM3HUjH HAYMH, IPAMEHOM BHIIE
METOJ1a, HETO IITO je TO CIY4aj ca U3BPIIHUM IHOCTYIIKOM.
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TaB HA3 Pa3IAIUTIX IOPOANIHO-NPABHIX OfIHOCA, KOjH He Mory 6utn urHopucanu. [1o-
ce0aH 3Hayaj MMajy MOTPaKMBama MOBEPHIAIla IO OCHOBY M3fipKaBama. Perynucame
OBE MaTepHuje je MOTHBUCAHO OPUroM JIpsKaBe, 3a CyOnHY ofpeheHnx Jmia, Koja Hemajy
JIOBOJBHO CpefiCTaBa 3a m3fpsKaBame. [[pskaBa Ha OBaj HAUWMH IITUTH U cebe, jep O Ta
JIVIIA IO TIPHPOAM CTBApH TPaXKmina IoMoh Off Ip>KaBHUX opraHa. Y yHOpPEJHOM IIpaBy
MOTpasKMBamba 10 OCHOBY M3/IPsKaBaha UMajy MIPUBIIIETOBAH CTaTyC, KOjU Ce OCTBapyje
Ha pazmunrte HaunHe. [1pBo, mpeay3eTHrK ce He MOXe OcI000uTH 1iahama Hewcra-
heHor mena mocnesnmx yroBarba 3a M3pKaBarbe YWIAHOBA CBOje MOpopuie (M3y3erak
xof1 ojyio60bema). [Ipyro, oBa OTpaXkMBama Ce CBPCTaBajy y BUILE UCIUTATHE PEOBE,
Te ce Hamtahyjy npe Apyrux nmoBepwiana (mpuopureT y Hamwiatu). Tpehe, ucruiare ay-
rOBam-a II0 OCHOBY M3Ap>KaBarka He MIPeficTaB/ba MPaBHY pafby Koja ce MOKe odujaTr
y cTeuajy. YeTBpTo, 3a0paHa U3BpIIIcHa M HAMUPEHA y CTEIAajHOM MOCTYIIKY e He MIPH-
MeHyje Ha MOTPaKMBamkha IO OCHOBY M3APKaBamba.

3aKkoH O cTeyajy, y CKJIafy ca OCHOBHOM HAEjOM Ma Ipefy3eTHHKa mocMarpa
MCKJbYIMBO KAO TProBIa, a He ¥ Kao (PM3UUKO JIMIE, Y MOTIYHOCTH 3aHeMapyje Mopo-
IUYHO-TIPAaBHE OfHOCE [Y>KHFKA, IIITO NPENCTaBIba MOrpelaH MPUCTYII, KOjI ce Mopa
IITO Tpe IPOMEHUTH.

4. la au je mo2yh citieuaj u Hao 3aociniasuiitiurom iipedyseiinuxa? Kaxee cy iio-
caedulje CMpitiu pedy3eiiHUKA HAO YUJOM Ce UMOBUHOM 800U Cilleuajuu Hociiyiax?
Hma au fipedyseitinux iipaso 0a ce 00pexHe Hacaeha ilocae oiisaparba citieiajHoz? io-
ciuyiixa? Konme tipuiiada tipuxsahieHo Hacaebe 3a epeme iipajarsa citiewaja? OBJie cy Ha-
BefleHa caMo HeKa Off IIMTarka Ha Koja IPaBo MHIMBHIIYAJHOT CTeYaja U HacJIeTHO IPaBo
MOpajy IaTH OJiIrOBOpE.

MonepHa cTevajHa 3aKOHOABCTBA NpeBrbajy 1a ce MOKPEHYTH MOCTYIaK cTevaja
MPOTHB MMOBHHE TIpely3eTHUKA Hehe o0ycTaBibaT y ciiy4ajy Herose cMpT. Heke
3eMJbe TO WM M3PUUUTO TpefiBrbajy peunma fa Kajia Iy>KHUK yMpe, IOCTYIaK ce HacTaB-
7ba K0 J1a je 1 asbe 3KHB.>>) YOOHIajeHo je i pelliekse [0 KOME Ce ITOCTYIIaK MHIMBILY-
aJTHOT CTevaja MOXKe MOKPEHYTH U HAJl IMOBUHOM (3a0CTaBIITHHOM) YMPIIOT TIPETy3€eT-
HUKa. Mako cy oBa pelierma JorniHa, 3aK0H O CTeuajy uX He perynuiiie. 3aKoH ofpeby-
je mpeny3eTHHKa Kao cy0jeKTa CTeuajHOr MOCTYIKA, a He leropy MMOBHHY. Tume je Ha-
NpaBJbEHA jOII jefiHa Ipelllka Koja oTexkaBa MOryhHOCT Jia ce A03BONU cTevaj HaJl 3a0-
CTaBLITUHOM IIpefy3eTHHKA. [1a je 3aKOH MpefBUIeO Jla ce CTevaj CIPOBOAM Haj| MIMOBH-
HOM TIpey3eTHHUKA, IIIMPUM TYMadeHeM O Ce MOrao JJO3BOJIMTH CTEYaj Hajl HeTOBOM
320CTaBIITHHOM. Y CBaKOM CIIy4ajy, y IUTamkY je€ jOIII jeflaH Y HU3y MPOITycTa 3aKOHO-
J[aBIa.

INurame npaBa npepy3eTHIKA J1a ce OfipeKHe Hacieha 1mociie OTBapama CTeyajHoOr
MOCTYIKa, 3aKOH O CTEYajy je ypeauo Ha ciiefiechu HaumH: ako je cTevajHu My>KHUK CTe-
Kao0 HACJIE/ICTBO IMOCTIe TIOKpeTarha CTEYajHOT IIOCTYIIKA, HACJICHIUKY U3jaBy jiaje cTe-
qajun ynpasank.>®) OBa ofpeji6a Ha THIMYAH HAYMH NIOKa3yje KAKO 3aKOHONABAL HHje
¥Mao y BUY Npey3eTHUKA PIIMKOM (hOopMIpama CBOjUX pellietha. Mimajyhu HaBeie-

53. Kanapcku Bankruptey and Insolvency Act u3 1919. roauue, . 43(17).
54. 3axkoH o cTeyajy, 4. 62.
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HO y BUAly, TpeOano Ou 3ay3eTH CTaB II0 KOME CE IOHOLICHEM PELIeha O 3aKIbYUCHY
CTEUajHOT IOCTYIIKA Tach TIPABO CTEUYAjHOT YIIPaBHUKA J]a /]aje HACIICIUKY 1/13jaBy.55)

JUYHA YIIPABA ITIPEAY3ETHUMKA. 3akoHOM O cTeuajy YBEIEH j€ Y CPICKO
IPaBo Noce0aH HauUH OpraHu3alyje i CIpoBObhea CTEUajHOT IIOCTYIKA, Y KOME IIpefy-
3eTHHK CaM YIIPaBIba U PacIojiaske CTEYajHOM MacoM, TTOJl HaA30pOM CTEYajHOT YIIpaB-
nka.”®) Omurra IIpaBUJia CTEYAJHOT MOCTYIIKA U PEOPraHu3alyije ce MPUMERY]y CYICH-
HI/IjElEHO, aKo IpaBWwInMa Koja ypebyjy JIMuHy ynpaBy HUje Ha Apyradyuju HauuH ypebe-
10" OTBapameM CTeUajHOT IOCTYIIKA, IPaBo NPeAy3eTHUKA /1a YIpaBiba U pacrosa-
K€ IMOBMHOM KOja IIpuIiajia CTe4ajHOj Macy Ipea3y Ha CTeYajHoT ynpaBHnKa.SS) Kapa
Cce Ooffpeny JIMJHA YIIpaBa, IIOMEeHyTa IpaBHa IOCIIEAIla OTBapamka CTeJaja He HacTyIa,
U TO j& OCHOBHA CHELI(PUYHOCT OBOT IIOCEOHOT CT€YajHOT MOCTYIIKA.

JInyHy ynpaBy MOXe OJIpEIUTH CTe4YajHO Behe pellemeM O MOKpeTamy CTe4ajHOT
nocrynka. [1a 61 ce npefy3eTHUK OBJIaCTUO Ha JIMYHY YIIPaBy HEOIXOJHO j€ [ia ce KyMy-
JIATHBHO MCIIyHE TPH yCJIoBa: 1) 1a ce ca THM caryiacy IIOBEpHIIall KOjH je TIOKPEHYO MO~
CTymak; 2) fa npefy3eTHUK TO CaM MPEJIOKK; i 3) aKo je BepoBaTHO fia ofipehuBame
mmdHe yrpaBe Hehe moBectn mo omrehera NpaBa M HHTEpeca MOBEpWana, HATH 10
OfyroBlayerma CTe4ajHoOr HOCTynKa.59) W nopep yumeHme a creyajHo Behe oHOCH
OIMIYKY, OiiTy4yjyha 61 Tpebano fa Oyae Bosba osepuiala. JInyHa ynpasa ce He MOXe
Of00OpUTH aKo je CTeYajHH IOCTYMAaK MOKPEHYT MPEIOroM HaJIEXKHOT JaBHOT TYKHO-
11, a Ha 3aXTeB Of0Opa MOBEpUIala OHA CE 3aMEbYje YIIPaB/balkbeM Off CTPaHe CTevaj-
HOT yIpaBHUKA.

Cyn MOxe 00ycTaBUTH JIMYHY YIIPaBy Ha IPEIor ofbopa oBepuiana, oBepuona
KOjH j€ MMOKPEHYO CTeYajHH MIOCTYIaK, CTeYajHOT JY>KHHUKA, CTEYajHOT YIIPAaBHUKA U CTe-
yajHor cynyje. ITpe qoHorewa ofnyke credajHo Behe he cacimymaTtu gy>xauka. [Ipotus
pellemha O NPEIory MOXKe Ce W3jaBUTH Xanba, i TO Off CTpaHe Oi0opa IoBepuiiaa, no-
BepHol[a KOj! je MOKPEHYO CTeYajHU NOCTYIAK, CTeYajHOT Ay>KHUKA 1 CT€YajHOT YIIpaB-
HUKA. [IOHOIIIemeM pellierha 0 00YCTaBH! JIMIHE YIIPaBe, CTeYajHA );npaBHHK npey3nma
CTevajHy Macy U BpILIY CBE pajjibe IPOonucane 3aKOHOM O CTeqajy.60

PemerseM 0 NoOKpeTamwy cTeuajHOT IOCTYyIKa KOjuM ce ofpebyje nnyHa ynpasa no-
CTaBJba Ce CTeYajHy yIpaBHUK. Iberoa ocHOBHa (hyHKIWja je BpIIIeme Hag3opa Hajl pa-
HoM npefy3eTHrKA. OH he npernagaTy Nomic IMOBHUHE KOjHU je CacTaBUO CTEUAJHU AyK-
HHK, 00aBECTHUTH CyJI /ia JI¥ je MOIIIC HCIPaBHO CacTaB/beH, Kao U Ha KOje JIeIOBe CTevaj-

55. OsakaB 3aK/bHYaK O c€ MOTao M3BECTH M U3 CaMOT WiaHa 62., jep 3aKJbyueHheM CTeUajHOr 110-
CTyIKa Ipely3eTHHK IpecTaje OUTH CTeYajHN TyKHIK, a 0Ba ofjpefda ce OHOCH CaMo Ha cTedaj-
He Jy>KHUKE.

56. 3akoH o creuajy, wi. 140-144.

57. Amnpgpuja Epakosuh, “Citieuajnu 3axon ca xomenitiapom u ipumjepuma’, IlpaBHa 6ubamorexa,
3arpeb, 1997, cp. 167.

58. 3akoH o creyajy, €wi. 60(1).

59. 3akom o creuajy, wi. 140(1). Ynopenu ca HeMaukuM MHCONBEHIMjCKAM 3aKOHOM H3 1994.
ropuHe, wi. 270 1 xpBaTckuM CTeyajHIM 3aKOHOM, 4JI. 266.

60. 3axoH o cTeuajy, ui. 143.
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HU TIOBEpHONM MOTy m3japuTi ipuroBop. CrevajHo Behe he y perewy ofpenuTa 1 no-
CIIOBE 32 4Hjy IIYHOBa>KHOCT j€ NOTpeOHa NPeTXOfiHA CarylaCHOCT CTEYajHOT YIIPABHUKA.
Y ciy4ajy HemoIToBama OBe IPOLENype, Apyra CTpaHa mMa ng)aBo 1a 3axTeBa Bpahame
MPOTHBYMHIIGE U3 CTEYajHE Mace Kao creuajuu mosepuarr,®!

JInyna ynpaBa, ypebeHa Ha onucaH HauuH, cTBapa Beuku 6poj Hemoymuia. Hajy-
OWBHBHjE CY.

1) Bawitio ce auuna ylipasa He modice GpumeHuiu Ha tpuspeona opywitsa? Hema
HUje[JHOT ONpaBamka 32 KOHIEHIH)y 1O KOjoj ce JIMYHA yIIpaBa Be3yje UCKIbYUHMBO 32
CTevaj Ipefy3eTHIKA. Y CIIOBU 3a YBObEHE JINYHE yIpaBe ¢y 00jeKTUBU3UPAHHU, TE CY
TNIOffjeHaKO NIPUMER-VBY 1 Ha TIPUBPENIHA IPYIITBA. YTIpaBbamke W paclojarame cTe-
JajHOM MacoM Of] CTpaHe UPEKTOopa jeSHOT MPUBPEAHOr APYIITBA CE HU IO YeMy He
pasiiKyje Off BpIIEHa UCTAX PAJiEbH Of CTPaHe MPEeIy3eTHIKA.

2) 3awitio ce 00pedbe o auuHOj yiipasu Hpedy3eiiHuKa Haaase y 0eay 3aKOHa Koju
ypebyje peopzanuzayujy? Tlpema 3akoHy O cTeUajy, CTeUajHU MOCTyNaK o0yxBara OGaH-
KpOTCTBO (IOl KOJUM Cce MOApa3yMeBa HaMHpeHe MOBepuIana MpojajoM LETOKYIHe
MMOBHHE CTEUYajHOT y>KHHKA), ¥ peopranmsanujy (Koja npecraBba HAMUPEEhE MOBe-
punana, Ha HauvH ¥ IOJ] yCIIoBAMa ofipebeHrM I1aHoM peopranm3anyje). JlmdHa ynpa-
Ba ce MOXKe TIOCTaBUTH Y 00a city4aja, jep ce oHa ofipebyje peliemeM o IoKpeTamy cre-
yajHor noctynka. ITpempa ofpende 3akoHa He OrpaHUyaBajy JMYHY YIIPaBy Ha IIOCTY-
MaK peopraHusaliyje, Hije jacHo 3alllTo ce OHe Hajla3e y IeceToj IIaBH, Koja HOCH Ha3UB
peopranmzanyja.

3) Moce au ce HakHaOHO 0Opeduitiu auyHa yiipasa? Y YIOPEIHOM IPaBy je Mpef-
BUbHEHO NPaBWIO MO KOME Y CIy4dajy fia cTeuyajHo Behe opbuje mpemyior Ay>KHHKa 3a
ofpebuBame JIIUHE yIpaBe, a IOBEPHOLM je IpefyIoxKe Ha IPBOM POUMIITY, Behe Moxke
HAKHAJTHO OJiPE/IATH TakBy ypasy.®?) Koji Hac je IpOIHCcaHo fa ce JIMIHA YIpaBa ofipe-
byje peremeM 0 HOKpeTamwy CTe4ajHOr IOCTYyIKa, 63 JoMyIITakba MOryhHOCTH JJOHO-
IIeHa KacHHje OITyKeE.

4) Kaxo tupeba ootiynuitiu 00pedby 0 ycaosmasarby upey3umarba UpasHux paokrbl
ipedyseitinuka? 3aKOH O cTevajy fjaje oBnamtherme creuajuoM Behy ma onpenu mocnose
3a 4hjy MyHOBAXKHOCT je MOTpeOHa NMPETXO/{HA CaIIaCHOCT CTeYajHOr ympaBHuKa. Cee
ocTajie IpaBHe pajihe MPEAy3eTHUK MoXKe caM fia 06aBiba. [ToMeHyTa ofpenda je Heflo-
BOJBHA, U TIETIMCXOIIHO 01 OMITo f1a je 3akoH npesuieo cieneha npapmia:

a) obaBe3e Koje He CIaajy y PEAOBHO MOCTIOBAE MPEAY3ETHIK MOXKE MpPEeTy3H-

MAaTH CaMO Y3 CarfIaCHOCT CTEYAjHOT YIIPABHUKA;

6) obaBe3e Koje CIafiajy y PeMOBHO IMOCIOBaE PETy3e THAK MOXKE 00aBIbaTH CaMO
aKO ce TOME He IPOTUBY CTEUajHA YIIPABHIK;

B) CTE€UajHH YIIPABHUK MOXKE 3aXTeBaT! Of I>KHWKA Ja OH CaM Ipey3nMa caB Hall-
naheHn HoBall, Kao U fja 00aBiba cBa IIahamba;

61. 3axkoH o cTeyajy, ui. 141. u 142.
62. Hemauku MHconBeHmjcKA 3aKOH, WiI. 271. u xpBaTcku CTevajHu 3aKOH, Wi 267.
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T) AyKHHK je My>KaH Jja mpuOaBy MPETXOHY CAryIaCHOCT offdopa MOBepmiala 3a
IIpefly3uMars-e MPaBHUX Pajibu KOje Cy Off MOceOHOT 3Havaja 3a CTeYajHu IOCTyY-
nax;

) Kao MofaTak MOMEHYTHM MpaBWiINMa, cTedajHo Behe mMa MoryhHOCT fa, Ha
TpefyIor NOBepuIala, Ofpey paBHe MOCIoBe 3a 4njy he BajbaHOCT GWTH TIO-
TpebHa cariacHOCT CTEYajHOT YIPaBHUKA.

5) Koje cy Oyxcrociiiu citiewajrno? yiipasHuka u fipedyseitinuxa? PememeM KojuM
ce Mpey3eTHUK UMEHYje fla YIIpaByba 1 pacrojaske CTe4ajHOM MacoM UMEHYje ce U CTe-
YajHu ynpaBHUK. [Ipema cIIoBy 3aKOHa, y IETIOKPYT MOCJIOBA CTEYajHOT yIIpaBHUKA Y IO-
CTYIIKY JINYHE YIIPaBe ClIajiajy: laBarse IIPETXOAHE CaIlacCHOCTH 3a IIPaBHe MOCTIOBE Koje
ofpenu credajHo Behe U npersename Mnomnuca IMOBHIHE, TOBEpIUIalia ¥ APYIHX M3BEIIITa-
ja mpemy3eTHUKa. Argumentum a contrario NpOU3UIa3wWiIo OU ja CBa OcTana oBlanthemba
CTeuajHOT YIpaBHUKA NPUIa/Iajy peay3eTHIKY. MebyTiM, OBaKBO pa3MUIIIbambe Ce He
MOXe y TOTIYHOCTH IPHUXBAaTUTU. 3aKOH O CTeYajy HHje PeKao Aa MpeAy3eTHUK 1MMa
MPaBHU MOJI0XKa]j CTEYajHOT YIpaBHUKA, Beh caMo fa ce ommnaithyje fa ynpasba U pa-
CroJiaske cTedajHoM MacoM. TrMe je 3aKkOHOIaBal] CBe Iy>KHOCTH CTEYajHOT YIPABHUKA,
KOje ce He Of[HOCE Ha YIPaBIbakhe U PacIoyarame CTe4ajHOM MacoM, HCKIbYIHO U3 Hafl-
JIEKHOCTH HpeJIy3€THPIKa.64) Ty, usmeby octanux, cnafajy: casuBame cacTaHaka IoBe-
pHnana, 3acTylarme MpeTy3eTHUKA Y TIOKPETaky 1 BObeY CIIOpOBa, TO0Hjare IPABHIX
Ppajitbi CTEYajHOT Iy’KHUKA, 0O0aBelITaBake OAroBapajyhix perucrapa o CTeyajHoM Mo-
CTYIIKY ¥ O0aBellTaBambe 6aHaKa MPEeKO KOjUX CTeUajHH Ty>KHHK TIOCIIyje O OTBaparmby
MIOCTYIIKA, y3UMamhe Kpenura 6e3 00e30eberma nim y3 06e30ehere Ha IMOBUHY Ha KOjOj
He [I0CTOje NIPETXOHM TepeT! Ha HauuH Nponmcad 3akoHoM. ITocTynak npujaBbrBama
U yTBpbuBama noTpaxkuBama he octaTu HepoMeweH. bisio 6u KopucHO fia je 3akoH
IpeaBreo MOryhHOCT ocrnopaBama NpHjaBIbeHNX IIOTPAKUBamk-a Off CTPaHe NMpey3eT-
HHKA Y CITy4ajy JINIHE yIIpaBe.

360r MUHMMATTUCTUYKOT IIPUCTYIA y PETYIINCaby OBE 00IACTH, y>KHOCTH CTeYaj-
HOT' yIPaBHUKA ¥ NPeAy3eTHUKA Y MOCTYIKY JIMUHE YIIpaBe M3a3uBajy OpojHE HENoy-
MHIIE, IIITO je KPajihe HENMPUXBATIHLUBO Y OBOj chepH Of BEITMKOT 3HaUYaja 3a IPakKCy.

3AK/BYYAK. YMecTo fa ce pajj 3aK/byull peunMa IOoXBase 3aKOHOAABILY 3a YBO-
berwe MHIMBUIYATHOT CTEYaja Y Halll IIPAaBHU MOpeak, npuxBaheHa KOHIENyja je u3-
JIO’KEHA OLUTPO]j KPUTHIM. 3aKOH O CTevajy je MIPUXBATUO CTeYaj HaJ IMOBUHOM Ipeay-
3eTHUKA, aJIM Ce OJUTy4HrO Jla My He IIOCBETU FOTOBO HHMKAKBY NaXkwy, Houcrosehyjyhn
ra y MOTIYHOCTH Ca KOPIIOPaTHBHIM CTedajeM. 3aHEMapUTU YUILEHHULIE /A je IPEeRy3eT-
HUK (PU3MYKO JIMIIE U Jia je cyOjeKT OpOjHIX MOPOIMYHUX M HACTEAHUX OfJHOCA, 3HAUM

63. Muxajno [Muka, “Hucoasenyujcko iipaso”, Manualia Facultatis Juridicae Zagrabiensis, 3arpe6,
1998, crp. 83-84. Bupu: Hemauku MHcoNIBeHIMjCKH 3aKOH, 4. 275-277. u xpBaTcku CredajHu
3aKOH, . 271-273.

64. Ilojam ympaBibama M pacnojiarama CTe4ajHOM MacoM Tpeba TyMauyWTH y YXKeM CMHCIY, jep Y
LIMpPEeM CMUCIIY CBaKa pajiiba CTEYajHOT YIpaBHHKA CE€ MOKE MOJBECTH IHOJ YIPaBbabe HIIH
pacnosnarame CTe4ajHOM MacoM.

65. Bupun: Hemauku MHconBeHIMjcKA 3aKOH, WiI. 283. u xpBaTcku CTevajHu 3aKoH, Wi 279.



B. PapoBuh: Crevaj Hag MMOBHHOM NpeAy3eTHAKA IpeMa YCBOjeHOM 3aKOHY O 137
CTe4YajHOM MOCTYIKY
(crp. 123-137)

OMAJIOBaKWTH TOjEIHIA, F-eTOBO TOCTOjaHCTBO M MOPOMUILY, IIITO TIPEACTaBIba 030U-
JbaH yfiapal Ha ApyImTBo y nenvan. MiMajyhu y Uy Besvky OGpoj IprKa3aHuX HelocTa-
TaKa, JyOMO3HUX peIllerha U IPaBHIX NIPa3HIHA, TEMEJBHE N3MEHEe 3aKOHA Y 0BOj o0Iia-
CTH Cy HEMHUHOBHE.

Vuk Radovié¢, LL.M
Junior Faculty Member
University of Belgrade School of Law

SOLE PROPRIETORSHIPS’ BANKRUPTCY ACCORDING TO THE
NEWLY ADOPTED BANKRUPTCY PROCEDURE CODE

Summary

After two and a half decades, individual bankruptcy has been introduced into our le-
gislature. The Bankruptcy Procedure Code broadened the scope of possible subjects of
bankruptcy proceedings with sole proprietorships. At this moment, other individuals are
excluded from the bankruptcy procedure, but it is reasonable to predict that in the future
every person will be encompassed by the Bankruptcy Code provisions.

Although our Bankruptcy Code recognizes individual bankruptcy, there is almost no
distinction in comparison to corporate bankruptcy. This could potentially create a lot of
questionable situations in our judicial practice and legal theory such as: inadequate di-
scharge provisions, non-existing property exemptions, lack of regulation regarding family
and inheritance relations, and incomplete personal management procedure.

Taking into consideration all the limitations of the new legislature, it can be conclu-
ded that the benefit of introducing sole proprietorship’s bankruptcy will be highly dubious
and there will be an urge to change this part of Bankruptcy Procedure Code in the forese-
eable future. Present situation will have a very negative impact on individual bankruptcy
development in our country.

Key words: sole proprietorship’s bankruptcy, deregulation, personal management in ban-
kruptcy, discharge, bankruptcy exemptions, family and inheritance relations.



