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Ancmpaxkm

Y 080M pudy, aymop je Cywnunciy ChiSinGCi RCIMPaiCuSaiLg oope
ouo xac omumu kpumepujym 3a xaacuguxayujy. Ha ocrosy moe
nojmd, c8a NOMpANCUBarbA Cy NodesmeHd ¥ Cedam 3aKOHCKUX Kiacd
20€e 8adiCu 3aKOHCKA NPeMnOoCmMaska cyumutcke pasauyumocmu. Cea-
KQ 3aKOHCKA KAAcCA ce Od/be Moxce nodeaumu Ha éehu bpoj 0onynckux
knaca. Knacughurxosaree nompasicugarea y nocmynky peopzanusayuje
je mema 00 npakmuuHoOZ2 3HAyaja, jep je 3aKoH O cmevuajHoM no-
CMYNKY NpUXeamuo NpuHyun ziacara no xnacama. 0saj unavax he
nokasamu 0a je ma pezy1amuea HenOmnyHd u HenpeyusHa, anu he u
HOHYOUmMY NPUXEAM.LUB HAYUH MYMAYERA pelesaHmHux oopedaba.

Krwyune peuu: xnacuguxosarbe nompasxcusareq, CywmuHcKka CAudHoCcm,
3aKOHCKe Knace, OONYHCKe Klace, AOMUHUCMPAmUsHa K1acad.

YBOJl. V mnocTylKy peopraHu3alyje CTE€YajHOT JYy>KHUKA YYECTBYje
Behiv Opoj moBepunana, ca pa3HOBPCHUM MOTPaXUBAakHUMa, IIPU YEMY OHA MOTY
outn: 06ez0ehena u Heobe3zbehena; npuopUTeTHa ¥ HENPUOPUTETHA; OCIIOPEHA
M HEOCIIOpEHa; Majla U BENUKa; MOTpaXUBamba 4IaHOBa OAHOCHO aKUMOHApa,
3aII0CJIEHUX M 4IaHOBAa yrpase ApYIUTBa; IIOCJAOBHA M JIM4YHA, W Apyro. Ilwe

! Pax je pesynrar pana Ha mpojexry IpasHor ¢axynrera Yuusepsutera y beorpany: ,,Paseof
npasnoz cucmema Cpbuje u xapmonusayuja ca npagom EY — npaenu, exonomcku, norumuxo-
aouxu u coyuonouxu acnexmu (2005).”




KOJIEKTHMBHOI HaMupeiba ITOBEpHIAlla jeTHOT CTeYajHOr AYXXHHUKA je Ja ce
oHeMoryhu mnoje/MHMM ITOBEpHMOIMMAa JAa BpIlIE€ NpaBHE pajwe KOje HUCY Y
UHTepecy mnoBepunana xao rpyne. Ca ToM uaejoM je HacTao NMpUHUMN BehuH-
CKOT' OJUTy4MBama Yy MOCTYIIKY peopraHu3alyje, Ydjd je OCHOBHH IOCTYJIaT Ja
omnyka pehuHe obapesyje MamUHY.” Y KOHTekcTy BehMHCKOr oaTyuuBama
OTIPaBJIaHO ce MOCTaBJba NMuTame: Jla 11 61 OUII0 JOruyHO J1a CBY NOBEPUOLIM O
IUIaHy peopraHu3alidje riacajy Kao jeJHa rpymna, Ipu 4emy ce He OW Bomuio
pauyHa O HHUXOBOM Pa3IMYUTOM MPABHOM I10;I0Kajy MM NOCEOHUM EKOHOM-
cKkpuM uHTepecuMa? Kako ompapaaTi ocTojame rpyne y Kojoj 3ajeJHo ¥ paBHO-
MPaBHO TJiacajy Momepuolm 006e30eheHux, NPUOPUTETHUX M OCTaIMX NOTpa-
xuBarka? Jla ce NMPHMHIMI PaBHONPABHOCTH NOBepHiana He OM NMPETBOPHO Y
CBOjy CYIIPOTHOCT, y MOCTYIIKY peopraHu3aluje ce cBa MOTpaXHUBamka IMpeMa
CYIITHHCKO] CIIMYHOCTH Aene y oapeheHu Opoj kiaca (rpyna, ckyrmmaa). Pasro-
IIPaBHOCT CYIUTHHCKA CIIMYHHX MOTPAXKHUBama je OINpaBJaHa, a MPHHIMAI T7a-
carba IT0 KiacamMa M BeliMHCKor oJny4yuBama YHyTap je/IHE Kilace HeroBe
norvyue mociaeauite. OCHOBHA HEJOYMHMIA Y OBOj 00JacTH je Kako OAPEeIUTH
KOja IOTpPaXKMBamba Cy CYIITHHCKU CIAMYHA OJHOCHO pasmuuura. Knacudmn-
KOBalb€ CYHITMHCKHM Pa3THYMTUX MOTPAXMBawba Y jeJHYy Kiacy MOXe OMOry-
hutu npeanarady MaHUITYJIMCAke pe3yJITaTHMA Ilacama, IITO y3pOoKyje Herpa-
BUYHE MOC/IeAMIIe 32 M0jeIMHe MOBEPUOLE.

3akoH 0 CTeYajHOM MOCTYNKY (0 caja: 3aKOH O CTeqajy) je 1o NpBH IMyT
y Hall IIpaBHH INOpPeJaK yBeO IJIacalke MO KiiacamMa y IOCTYIIKYy peopraHu-
3anuje.’ OBaj A€o 3aKOHa je CKOpO JOCIOBHA KOTHja PeleBaHTHOT Jeja LPHO-
ropckor 3akoHa 0 WHCOJBEHTHOCTU NPUBpEeIHMX ApYHITaBa, MITO CTBapa HU3
HEJOYMHLA U HeJocTeaHocTH.

PABHOIIPABHOCT ITIOTPA’XKUBAIBA HUCTE KJACE. Csa
[OTPaKMBathbd MCTE K/Aace MOPA]y MMALWM PABHOUPABAH UPABHU LOJOKA] Y
NOCTYIIKYy peopraHusalije, OCMM YKOJIMKO MMasall HeKOr MOTpaKuBaka Ipu-
cTaHe Ha Apyrauuju tperman.’ IlmaHOM peopraHmsamyje ce He MOXKe MpeIo-
KUTH BehH NpoIlleHAT HAMUpPEHa 32 jeJHO MOTPaXUBame Yy OJHOCY Ha APYro
MOTpakuBae UcTe Kiace. CBa MOTpakKMBamka Mopajy OMTH HAMUpPEHa Y UCTOM
mpoueHty. Ilopen mpolieHTa ¥ HAYUH HamMupewa Mopa OMTH MOCHTHYaH, LITO
3HAYH Ja € HAMHPEHE HMa U3BPIIUTH Y MCTUM POKOBMMA M UCTHUM CPEICTBUMA

2 Douglas G. Baird & Thomas H. Jackson, ,,Cases, Problems, and Materials on Bankruptcy”,
Little, Brown and Company, Boston, 1990., crp. 1023.

3 3aKoH 0 CTE4ajHOM MOCTYTKY je ofjaBmen y Cryx6enom rnacuuxy Permy6muxe Cp6uje, 6p.
84 u3 2004. roauye, ya. 132.

* HpHoropcks 3aKoH 0 WHCOJBEHTHOCTH NPUBPEAHMX JAPYINTaBa je objar/ben y Ciyx6eHOM
mucty PUTI, 6p. 6 uz 2002. roqune (ox caga: 3UI), un. 75.

3 Douglas G. Baird, ,,Elements of Bankruptcy”, Foundation Press, New York, 2001., crp. 207.
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(Ha mpuMep, HHje J03BOJBEHO J1a jelHO NOTpaxuBame Oyae ucruaheno y Hosiy,
a apyro y oOBe3HUIlaMa WJIM JIa c€ jeJHO MCIUIaTH y POKy O] FOAWHY JAaHa, a
Jipyro y poky ox 18 meceun).

I'TACABBE 11O KIJACAMA. ['nacame 0 npe/UloKeHOM [U1aHy peopra-
HU3aLlMje ce BpIIX y OKBHpY Kiaca.® Y HalleM IpaBy IUIAH ce CMaTpa yCBO-
jeHHM aKo ra Ha IPOIKCAH HAYHH NMpUXBaTe cBe Kiace. O6aBe3a NpHXBATama
IUIaHA OJ CTpaHe CBHUX Kjlaca HWje AOMHHAHTHO YIIOPEJHOTIPABHO pelIeHe.
KoHuenuuja xojy cM0O NpyUXBaTHIIM cMamyje MoryhHocT 310ynorpeda oa cTpa-
He mpejyiaraya IjiaHa peopraHuzaiivje, ajld U yMamyje 3Haua] HHCTUTYTa Kiia-
CcU(UKOBaKka MMOTPAXKUBAA.

MOTI'YRHOCT MAHUITYJIAIIUJE PE3YJITATUMA IJIACAHbA ®
Haj3Hauajuuju npobnem Koju ce jaBjba NMPUWIMKOM KIacU(UKOBamba MOTPaXKU-
Bamka Yy MOCTYTKY peopraHuzauuje je MoryhHocT mpemnaraua na xpeupameMm
KJj1aca ,,10 CBOJO] MepH~ M3MaHUIIYJMILE pe3ysTaTe riacawa. Kao nocnemuua
TOr CBOjEBPCHOr ,,cTeyajHor gerrymandering-a”,” fonasd [0 ycBajama InaHa
peopraHuzalmie NpOTUB BOJbE HEKUX moBepuiana. OBakae edekar je moryh, jep
rpeasiaray rjiaHa yoOW4ajeHo yHanpeJ 3Ha Koju rnopepuonu he ce cymporcra-
BUTHU TUIAHY W TJIACATH IIPOTHB HeTOBOT ycBajama. UMajyhu y Buay Ty uume-
HULY, Tpeanarad he caydHUATH MaH y KoMe he MpeanoXuTH [a NoTpaxuBamka
TUX noBepunana 6yay y uenoctu ucraheHa wnu he kperpaTtu knacy y kojy he
nopel HWHUX CBPCTATH M JIpyra MNOTpPaXuBawa, y3 aHTHUMNMpame aa he
MPOTUBHHULUY [UTAHA y CBOjOj kKjiack OMTH HAJAriacaHu oJ CTpaHe IoBepiiala
KOj| Cy TpHCTANUUe riaga.

Cnenehu npuMep Ha HajO0/bM HaYMH WIYCTpYje 3HA4aj oapehrBama
Kjlaca y TIOCTYIIKY peopraHusanuje. AKLHOHApCKO OpYHITBO, Koje ce HaBu npo-
U3BOJHOM PA3IMYUTHX BPCTa MATEpHjalia 32 MIMBEbe, UMa CeaM TOBepuIaLia;

® Mako je rnacame 110 Kiracama Hajueinlic NPUMMEHUBAH 3aKOHOJABHH KOHLENT, Y HEKUM JpXa-
BaMa ycBajame IUIaHa peopraHusanyje 1o6po ¢ynkuuonmme u 6e3 kiaca (Ha npumep, y Aycrpa-
JIUjH).

" Bunu: 3akon o creuajy, 132(9).

¥ O moryhHocTHMa MaHMIyNTanmje NPUNUAKOM Ki1acuUKOBawa MOTpaXuBawa Yy MOCTYIIKY
peopranusanuje Bume Buay: Linda J. Rusch, ,,Gerrymandering the Classification Issue in
Chapter Eleven Reorganization”, University of Colorado Law Review, 6p. 63 uz 1992. ronuse,
crp. 163-177.

? Tepmun gerrymandering je Hacrao kxana je Gerry Elbridge, rypepHep Macauycerca (1744-
1814), popmupao u3bopHy jenuuiry y obnauky rywmrepa (edr. salamander) y Liby 0CTBapHUBarba
wTo 60JpHX U3OOpHUX pesynrara (Gerrytmander). YInaBHOM ceé KOPUCTH Y YCTABHOM HpaBy, U
TO Y ABa BHJIA: KaO NOMMTHYKH H jYPHCAMKUMOHM gerrymandering. Buau: Bryan A. Gamer, ed.,
WBlack’s Law Dictionary”, WEST Group, St.Paul, Minn., 1999., ctp. 696. u ,,Merriam-Webster's
Dictionary of Law”, Springfild, 1996., ctp. 212.

'% Robert L. Jordan, William D. Warren & Daniel J. Bussel, »Bankruptcy”, Foundation Press,
New York, 1999, ctp. 718.
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6auky kojoj ayryje 1.000.000 nunapa Ha ume HeBpaheHor KpeaurTa, ol KOjux je
600.000 nunapa o0e30eheHo 3anM0XXHHUM NMPAaBOM Ha IIOKPETHOj] MAallMHHM APY-
IITBa YIIUCAHUM Yy peructap 3aiora, a npeoctamux 400.000 guHapa je HeoOe-
30eheHo; mer mobam/baya oa Kojux cBakome ayryje no 100.000 aunapa 3a
M3BPILIEHY UCTIOPYKY MaTepHjaia; u NoTpaKUBamke BEeNMHCKOr aKHOHApa, KOjU
rpeMa JIpyIITBY UMa MOTpauBame y U3Hocy oa 600.000 aunapa. pymrTeo je
Beh HEKOJIMKO Mecelr HecrnocobHo 3a mnahame. [upexTop, y UMe IpyuITBa, y3
IIpEeUTOT 32 MOKPETakhe CTEUAJHOI MOCTYIKA MOJHOCH U IUIaH peopraHu3ailuje.
[T1aHOM cy cBa NMOTpaKHUBamha MOJieJbeHa Y TPH KJlace ¥ IpelioxkeH je ciaeaehu
MpONEHAT HAMUPEeHha TyroBamwa;

[ Oamavee - | Kmeat | Kasca  Knaca3
Cogemaces ol At . e
E e - HOTPAKUBAE
BehuHckor
oo - obesbeleHo -Heobe3beheno ardmonapa
I_H():Tpaﬁmﬁaﬁ;a;‘ | noTpaxuBame [IOTPAKHUBAHE on 600.000
| koja wnHe kaacy | Ganke on 600.000 | 6anke ox 400.000 | FHAP2
L o e —— Hapa. - IOTPAXKUBaMbA
net godapsbauya
on 500.000
IHapa
Tnanupanu %
HAMHpemba 100% 100% 10%

Kao edexar oBako kxperpaHux Kjiaca O4MTO je NPUBHJIEroBaHa OaHKa Kao
IoBepwiall Yy OHOCY Ha IeT Aodarsbaya. XKema ayxuuka je Ouna ga OpyuITBo
Nocje OKOHYawa TOCTYNKa peopraHu3alldje HACTaBH ITOCJIOBHY capaimy ca
6ankom. Kako je AyxXHMK y IU1aHy HaBeO MPOMEHY HeJIaTHOCTH Kao jeIHy OJ
Mepa 3a peajiv3alyjy IUIaHa peopraHu3audje, TO My HUje OHO Ba)kaH KOHTH-
HYUTET OJIHOCA Cca MET MOCTOBHUX MMApTHEPA Be3aHUX 3a MPETXOAHY HEJIaTHOCT.
OBM LMJbEBH CY C€ jeANHO MOTTU OCTBAPHUTH IpelarambeM IOTIyHOT HAMM-
pewba norpaxkuBatba 0aHKe, a INTO MUHUMAHUjEr NpOoleHTa HaMHUpemha ToTpa-
XKHBawa A00aB/paua U BeNMHCKOT aKLIMOHapa. Y cCBajame IUIaHa je H3BECHO, MO
NpPEeTIOCTaBKOM Aa BehMHCKHM aKkUMOHap riaca ,,3a”.

OBaj npuMep ykazyje Ha Moryhe 3noynorpebe wiacudukoBama roTpa-
KHBama, NoTpedy 3a oapehuBameM ITO IPEUHU3HUjUX KPUTEPHjYMa 33 HUXOBO
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pa3sBpCTaBame, Ka0 M OATOBOPHOCT CTEYajHUX OpraHa y BpPIUEHY HAN30pHE
dyuxuyje.

OIIIIITU KPUTEPUJYM 3A KITACUOUKAIINITY ITOTPAXU-
BAIbA. OCHOBHHM je MPUHIMII Ja CamO C/IMYHA MNOTpaXHBamba MOry OWUTH
cBpcTaHa y ucty kiacy. IIpobnem je kako neduHHUcAaTH mOjaM CIMYHOCTH. M3
TOT pasyiora My ce Aonajy ojapehenu arpudyrtd, Kako OU ce KOHKpPETH30Bao
HBETOB JIOMEH NpUMeHe. Tako je ¥ HacTao OMITH U HeoapeheH nojam cyutmun-
cke cauyHocmu TIOTPAXMBaMKa, KA0 OCHOBE 3a Kilacudukauujy. OBaj nojaMm je
JIOBOJBHO IUPOK Aa oMoryhyje Benuky cioboay mpenjaradyumMa njaaHa peopra-
HU3alHWje Kajga Bpile KiacubUKalujy, ald U Cyay KOJ OLEHE JIOIYyITEHOCTU
npemioxeHux kinaca. Ca pyre cTpaHe, 0jaM CYHIITHHCKE CIMYHOCTH He IIPYKa
HeorpaHuyeHy ciiobony npenanarady, 36or norpebe Ja MOTpaKHMBamba MoOpajy
UMAaTH CYIUTHHCKU CJIMYHE KapaKTEPUCTHKE, NPU YeMy criojbalima (popmMarnHa)
CIIMYHOCT HEMA BEJIUKY YTULIA].

Tpu ce ocHoBHa ripobnema Hamehy y Be3M ca OMIITHM KPUTEPUJYMOM 32
KllacupuKauujy norTpaxupama:

1. Koja motpaxkuBawa ce cMaTpajy CYIUITHHCKH CIAMYHHM, Tj. Ja JId Cy
NOTPaKMBAaha J0BOJBHO CJIM4HA J1a OW OWI0 ONpaBAaHO CBPCTATH HUX Y UCTY
Kiacy?

2. Mory /M CYIITUHCKM CIMYHA TOTPpAXHUBaWka OUTU y PasTUUATHM
KjacaMa, Tj. J1a JI cy MOTpaXuBama JOBOJBHO pasnuydura ja 6u Ouio ompas-
JIAHO CBPCTATH MX Y pasinuuTe xiace?'!

3. Ilon mpeTnocTaBKOM Aa mpeanarad Moxe U CYIITHHCKH CIIMUHA NoTpa-
JKHBamWa Aa CBPCTA y pa3jIM4yMTe KJlace, Aa JIM ce TUIAHOM PeopraHusalidje Moxe
[Ipe/IBUAETH HEPABHOTPAaBaH TPeTMaH Mely wuMa? '

CYIITHHCKA CJIMYHOCT ITOTPAXKHNBAIbA. /la Ou ce yrBpauio
KOja TIOTPaKMUBaiba CY CYWITHHCKH CIWYHA HEOMXOAHO je Tohu ox WHXO0BE
NpaBHE OPUPOJIE M IIpaBa Koja Jiajy CBOJUM HMaoliMa IpeMa CTedajHOM
LYKHUKY. Y 0CHOBM OBy knacuduKauujy 3aKOHOZaBaIl BpmM oapehuBameM
3aKOHCKUX Kiaca. MeljyTuM, moBepHoUd UCTOr TIPABHOT T10JI0XKaja MOTY MMaTH
pa3MuUTe EKOHOMCKE MHTEpece, Te ce MpeMa UCTOBPCHOCTH THX MHTEPECA OHU
Mory gase kiacuduxoparn.'® OBy HakHamHy TOZAENY YHYTap NHojeNe BpIIH
rpeajsaray IlaHa peopraHuszauudje ojapehuBamem nogaTHux xiaca. M3 Haee-
JIEHOT MPOU3J1a3H J1a MOCTOj€ JIBE OCHOBHE BPCTE Kjlaca: 3aKOHCKE W JoJaTHE.

"' Robert L. Jordan, William D. Warren & Daniel J. Bussel, nas. deso, ctp. 718.

"2 Margaret Howard & Peter A. Alces, ,.Bankruptcy — Cases and Materials”, WEST Group,
St.Paul, Minn., 2001, ctp. 266-273.

3 Charles Jordan Tabb, ,The Law of Bankruptcy”, The Foundation Press, Inc., New York,
1997, ctp. 814.

" Muxajno [uka, ,Hucorsenyujcko npaso”, Manualia Facultatis Juridicae Zagrabiensis,
3arpeb, 1998., cp. 76.
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3AKOHCKE KJIACE (3akoHCKa NpETNOoCTaBKa CYIITHHCKE pas3indu-
toctd). CTevuajHu 3akoHM oApelyjy Koja nmoTpaxuBama Mopajy OUTH y pasiiu-
YUTAM Ki1acama. Jpyrum peyuMa, 3aKOHOINABLM YHAmped Iporucyjy Koja
[IOTPaKHBakha CMaTpajy CYIUTHHCKU pa3MYUTUM, T€ He MOr'y OUTH CBpCcTaHa y
ucty kinacy. Ha oBaj HauuH ce (opMupa MUHMMAaIaH Opoj Kilaca MOTpaKHBatba
— T3B. 3aKOHCKE KJiace.

3akoH o cTeuajy mpeasuha aa ce ,MIOTpaxKuBama IOBepHIana Jene Ha
KJlace M0 OCHOBY HHUXOBMX pPa3Iy4yHMX IpaBa U NpaBa IIPUOPUTETA HHXOBHX
norpaxuBamwa”. OBa oapeada je HempeUH3Ha U CTBapa CyMBbY Yy Hamepe 3aKo-
Hoxapia. OHa ce MOXe TYMa4uTH Ha JIBa HaYMHA: _

1) kao ymyTcTBO (IIyTOKa3) /a ce IPHIMKOM (popMupamba Kiraca Mopa BO-
JUTU padyyHa KOM MCIUIATHOM peay IMOTpaXUBame IpUIajga, Kao ¥ Ja I je
norpaxuBame o6e3beheHo. OBo He 3HAUM [a ce mpeasiarad Mopa Jp>KaTH
TIpBEHCTBA UCIUIATE ¥ cTe4ajHOM MocTynky. [loctojame onpapnaHor pasiora 3a
apyraudjy KiacHHUKandjy JAaje opnamheme mnpemjaradyy Jaa OACTYIIH Of
3aKOHOM I10CTaBJbEHUX UCIVIATHUX PENOBa, IITO 3HA4YM J1a OU ce MOTpaKUBamAa
KOja IpHUIiafajy pasifdYuTHM HCIUIATHUM peJOBHMMa Moryia Hali y OKBHpY HCTe
KJ1ace.

2) na je oBom onpenbom onpeheHo cemam knaca. Y jenHy kimacy Ou ce
cepcrana obe3behena morpaxkuBama, y JApYry pe3uayaliHa NpaBa aKI[MOHapa
OJTHOCHO YJaHOBA HAa BHIIAK CcTe4ajHe Mace, J0K Om ce Heobesbehena
MOTpaXKHBamka MOJeNWIa Y MeT Kiaca, 3aBUCHO O] CTE4ajHOI' UCIUIATHOI pena
KoMe npunanajy. Kao npumapan kputepujyMm oBie 61 610 yCTaHOBIbEH IIPABHU
[10J107Kaj KOjU MOBEPHOL UMajy y TIOTTiely HaMHUpema y TIOCTYIIKY credaja. Ha
Ta] HAaYMH j€ HampaB/beH Napaigenu3aM u3Mehy mnocTynka OGaHKpOTCTBa H
peopraHuzanyje.

TpcGa LO SAIUMNLA 3d LPMABALADT APY1UL TYMAa4Cba 13 BUMILC Pdsiiold.

a. Kaja ce mokpeHe cTe4ajHM MOCTYNAaK CBa MOTPaXKUBakba NpemMa crevaj-
HOM JIy)XHUKY, Ca U3y3eTKOM o0e30eljeHHX noTpaxkuBamwa, ce CBPCTaBajy Y
CTevajHe HCIUIaTHE penoBe. TuMe 3aKkoHOJaBall MOKa3yje Koja MOTpakuBama
cMaTpa y 3HauajHO] MeEPH Pa3TMYHTHUM, T€ UM Jaje Ipyradydju MpaBHH TPETMaH.
[TpaBuu 11010Kaj y cTe4ajHOM TOCTYNKy Ou Tpebaso na Oyne OCHOBHU KpUTe-
pPHjyM 3a KIacupUKOBamkhe NOTpaKUBabha Y MOCTYIIKY peopraHU3aluje, 4ak U Jia
HeMa HUKaKBe oapende o HAUYMHY KIacU(UKOBaWbha MOTPaXKUBalba.

6. Oea onpenda 3akoHa o cTeyajy je mpeysera u3 npHoropckor 3UTT/,
KOjU H3pHUUMTO MpOIMCYje Aa ce YCTaHOBJhaBajy M OABOjeHO Iiacajy cieaeche
KJlace MOTpakMBama: obe3beheHa, mpuopuTeTHa, rilaBHa U HeobesbeheHa rio-
TpaKuBama (Mocedbe TPH KaTEropHje NOTpaXUBamka Cy TPH UCIIaTHA peﬂa).15

' Vopenu 3akow o crewajy, un. 132. ca upHoropexkum 3UI, un. 75.

236




B. Unan 134. 3akoHa 0 cTeyajy roBopu O IOBEpPMOIIMMA M3 BUIIHX U
HIDKUX Kjlaca, pU 4eMy Hurae Hucy jaepuHucanu tv nojMoBu. Jla aum 3ako-
HO/IaBall MOJ BUIIUM KJlacaMa MOJApa3yMeBa MOTPaKUBamba Koja ce Yy MOCTYNKY
peopraHudzauuje Hamupyjy y BelieM NMpoUeHTY OJi ocTajluX Kjaca, WM je TO
CaMO 3aKOHCKa HENpPEeUH3HOCT Kojy Ou Tpebano Be3aTH 3a BULE CTeYajHe
UcIiiaTHe pefose? Y HEHoCTaTKy apyraudje o/ipeade, BUIUE U HWKE Kiace Ou
Tpebajio MOUCTOBETUTH Ca BUIUMM M HIWKHUM HUCIUIATHUM DEAOBHMA, IUTO je
APryYMEHT Y NPWIOr Te3H J1a Cy MCIJIaTHU Pel0BU 3aKOHC ke KJlace.

ITox npetmocTaBKOM Ja ce NpUXBaTU Napajenu3aM 3aKOHCKHUX Kilaca U
UCIIaTHUX pENOBa, Tpeba 3akbyuydTH Aa 3aKOH O CTeyajy MNO3Haje ceaam
3aKOHCKHMX Kiaca. Ilopen o0e3behenux noTpaxuBamka U 4ETUPU UCILIATHA peja,
Tpeba Jozatd K JBa WCILIaTHA peaa (Knace) ca HajHWKUM  CTEleHOM
NPUOPUTETA, KOja HUCY HUTJIE Y 3aKOHY M3pU4uTo noMeHyTa. IlpBy knacy Ou
YMHWIA CIIOpe/HAa CTevajHa MNOTpaXuBawa, rae Ou, npumepa paay, crajane
KaMaTe Ha MOTpaKMBamka CTEYajHUX [MOBepusana O MOMCHTAa OTBapamha CTe-
4ajHOr [I0CTYTIKA, IOK OW rociie/ikby Kilacy YMHHIIA TOTpaKUBaba aKUMOHapa 1
4JIaHOBA 10 OCHOBY Yyuewha y pacnofeny BUIUKA CTeYajHe Mace 0 TOTIIyHOM
HaMMpeby NOTpaKUBaba NoBepuiaua. '’

HOCEBHE (AOJATHE) KUIACE. ®opmanHonpaBHO npesiaray niaHa
peopraHM3aiiyje yBeK BpIIM [oje/ly fIOTpaXMBAamkha Ha Kjace. 3aKOH O cTevajy
Kao 06aBe3Hy caapKMHY IUIaHA PeopraHu3aluje eKCIUIMUUTHO He HABOAM oJpe-
huBame Kjaca NMoTpakMBawa, ajlid ce U3 APYrUx ojpenada 3aKoHa MOXKE U3Be-
CTH 3aKJBYHdAK O HEONXOJZHOCTH HMXOBOT YKIbY9MBamwa.  HallMOHATHM CTaH-
mapa 6poj 6 0 MHUHMMYMY rofaraka koje Tpeba Ja caipixu IUlaH peopra-
HU32{j€ KOjU NMOJHOCH CTEYajHU YMPABHUK KaKe 1a ,JUIaH peopraHusanuje
neuHUIIEe KTace B NPUOPUTETE Yy HaMUpewy IOoBepwiana’, YuMe OTK/Iama
TIOMEHYTY, ali CTBapa HOBe JAuieMe.

3akoHONaBall je OApPeAMO celaM Kiaca, YHyTap KOJUX CBpcTaBa cBa
MOTPOKUBAbA T[peMa CTe4ajHOM JIYXKHHKY Yy TIOCTYNKY peopraHusauyje.
MebhyTum, noTpaXkMBama y OKBHpPY jeliHE kjiace Mory OWTH y BEJIHMKO] Mepu
pa3au4mTa, T€ C€ MOXKE IMOCTABUTH IUTAIbE€ CBPCHCXOJHOCTH OBAKBE KIacH(H-

1 Buwme o wennatHuM penosuMa Bumu: Byk Pagosuh, ,,Cmeuajnu ucnnamuu pedosu”,
AKTYyeNHa NHTaka CaBPEMEHOT 3aKoHOaBcTBa, byasa, 2005., ctp. 173-192.

7 Bupu: 3akon o creuajy, wi. 127. n 132.

'® Byan: Hanmonanuu cranaapa 6poj 6, wi. 7. Osa onpeaba cTsapa ABa Hosa nipo6nema. [psuy,
KOjM je pasiior 3a OACTYIAkE O 33KOHCKOr NpaBHiIa Ja ce KIacuQuKyjy MOTpaXUBama, a He
nosepuoun? Jlpyro, 3amro npeaiarady Mopa ia AeduHuiie NpUOPHTETE y HaMupewy? Jla au 1o
3Ha4yy Ja npeaiarady He Moxe cBa Heobe30eljera noTpaxuBama Ja KiacuuKyje y ABe Knace, npu
yemy OM MPBY KI4CY MCIUIATHO Yy BUCHHU o1 50%, a apyry y Bucuuu ox 70% norpaxuBama, Oe3
aBamba JeJIHOj O HUX BHIIEr HUBOA NIpHOpUTETA?
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kauyje. IIpBo, mpennaray Mo>ke MMaTH MHTEpeca /1a HalpaBH PasjMKy H3Mehy
HEKHX [TOTPAXHMBAWKAa KOja Clajiajy y MCTy 3aKOHCKy Kiacy (T3B. MaTepHjaiHe
Tayke Be3uBarma). Tako ce Moxe 3a jeqHy KJ1acy IpeJBUIETH UCIUIATA Y XapTH-
jaMa oj BpeIHOCTH, a 3a APYTY UCIUIaTa y HOBLY, 3a jeJHY KIacy NpeIsIoKUTH
BUILH [TPOLIEHAT HAMUpEHa Y OJHOCY Ha ApYTy, MTA. JIpyro, moBepuouy UCTOT
NpaBHOr TOJIOXKaja MOTY HMMAaTH pa3lIM4YuTe eKOHOMCKEe MHTepece (T3B. Qop-
MailHe Tauke Be3uBama). Heku Of BWUX Cy BHIE 3aHHTEPECOBAHM 3a AyIO-
POYHY IIOCTIOBHY capajiiby ca Jy)XXHUKOM, JIOK je 3a JIpyre mpuMmapaH MOTHUB
Harnara y wro kpahem poxy.”’ To cy nBa pasnora 360r Kojux ce J03BOJbaBa
npeanaradyy Ja yHytap Beh moctojehmx 3akoHCKkHMX kiaca ¢opMupa HOBE
(nocebue, nonatHe) kiace. bpoj knaca Huje orpanuded. Konuko he ux 6uru
3aBHCH 0J] OKOJIHOCTH CBAaKOT KOHKPETHOT ciydaja.”!

Onpende o noceOHMM Kjlacama Cy JAMIIO3UTHBHOT KapakKrepa, jep ce Ipe-
Jutarad He MOJKe TIPUMOpaTH Ja W3BPILIU Jlajby KITaCHPUKALHU]y IMOTPAKHUBAKA Y
OKBHpY TocTOjehX 3aKOHCKUX KJaca. To je meroBo npaso, anu He U obapesa.
Crevajau cyn Hema ornauthewa Aa ¢popMupa AoJaTHe Kiace, ako TO HUje Y4H-
Huo npemiarad. Cya jefMHO MOXe J1a J03BOJAM WiH 3abpaHu Beh mpemyioxkeHe
KJiace.

Cnobopa mpeyiaraua je 3aKOHOM OTpaHW4eHa Ha TPH Ha4YHHA:

1) 3abpana mewarsa - npenarad Moxe AoJaTHe kiace GopMuparyd camo
y OKBHUpY HocTojehux cenaM 3aKOHCKMX Kjaca, Tj. HHje [03BOJbEHO Melllame
noTpaxkupaa u3Meljy Kkiaca onpeljenux 3axoHoM.” Ha npumep, mpearay He
MOX€ y MCTY KJIacy CBPCTaTH NOTpaKHBamba 3arocleHHX KOJ CTedajHOTr dy-
JKHHKaA 110 OCHOBY HeucIUiaheHuX HETO 3apaja J0 BUCHMHE MUHMMATHHX 3apaja
3a Mocneqmby TOAMHY Ipe NMOKpeTawa CTeYajHOI MOCTYNKa W MOTPaKUBAMKA
Oanke mo ocHOBY Heobe3beheHOr kpeauTa, jep OBa MOTPAKMBAWka CHanajy y
pPa3iidHrIc noelltait HE peiuBC, 4 TMMC 1 PAasIn1nIC 3dKOHUKE KJLdCe,

2) Cywsmuncka caiuyHocm - 3a CBaKy JOJATHY Kiacy Mopa OHUTH HCITY beH
ONIITH KPUTEPHjYM 3a (OopMHUpame Kilaca, Tj. CBa MOTPaXKHBaWa jelHe Kilace
MOpajy OHUTH CYLUTUHCKM CJIMYHA.

3) Odobperve - bopMuparme jeAHE WM BUIIE JOJATHUX KJIaca Mopa Ofo-
OpuTH cTevuajHU cyaMja, U TO Kaja yCTaHOBU fAa ce Iozene kpely y oxBupy

' O nosenu Ha dopmanHe U MaTepHjalHe TauKe BE3UBAMA IOTPAKHUBAMA [TOBEPHIANA UCTOr
wiaHa Buau: Eberhard Braun, ,.nsolvenzordnung (InsO) — Kommentar”, Verlag C.H.Beck,
Miinchen, 2002., cTp. 963.

* Buau 3amyuxe ca 22. CEIHHIE paliHe IpyMe 3a CTEYajHO MpaBo (OPMUpaHe IpH
UNCITRAL-y on 6.-17. nenem6pa 1999. ronune, tau. 127.

! Aunpnja Epakosuh, ,,Cmeuajnu 3axom ¢ komenmapom u npumjepuma’, PPu®, 3arpe6, 1997.,
cTp. 146.

2 Eberhard Braun, nas. deno, ctp. 962.
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3aKOHCKMX KJjlaca, Kao M Ja Cy CBa MOTpaKuBawa CBaKe IpeUIoXeHe Kiace
CYUITUHCKH CJIMYHA WM je Kiacudukaluyja ouia onpaepaasa.

[Tpunukom onpehuBama M JonMymITamka JOAATHHUX Kilaca Tpeba ce yBek
[UTATH Y KOjO] MepU OM OWIO MpaBUYHO M ONPABAAHO J1a CBU NOBEPHOLM jeIHE
Kjlace MMajy MCTa mpaBa y MOCTYIIKy peopranunzauuje. Kiace ce Mopajy cacto-
jaTu o1 MOBepHUJIalla YMja MpaBa HUCY Y TO] MEPH pa3IuvMTa Aa oHeMoryhasajy
MelycoOHy capaamwmy y LIWJBY OCTBAapMBakha 3aje THHUYKHUX HHTepeca.23 Takobhe,
Tpeba BOAUTH pauyHa Aa KilacHpuKoBame UMa 3a b noBehamwe efukacHoCcTH
peasidzaliMje IUTaHA peopraHu3alifje, Kao U OJIaKIlaBake KOOPAUHALM|e HHTe-
peca cBUX ydecHHKa noctynka.”’ YmopenHa cy/acka npakca u Teopuja cy NpH-
Memyjyhu Hanpen HaBeaeHe MPUHIMIE U3/IBOjUJIe HEKE J0JaTHE Kiace.

Mehy o0e30eheHnM noBeprHoUMMa, CYIITUHCKY pa3IM4UTHM ce cMaTpajy
cineneha nmorpaxuBama: 1) moTpaxuBama Koja cy obesbehena paznuauTom
BpcToM obe3behema (Ha npumep, notTpaxuBame o0b6e3zdbeheHo xumorekoMm Ha
HENMOKPETHOCTH j€ CYMITHHCKM pa3lMH4YUMTO V OJHOCY Ha 3aJI0KHO NPaBO Ha
NMOKDETHUM CTBapUMa YNHMCAHUM Y PEerucrap); 2) noTpaxkuBamwa Koja umajy
Pa3UYHUT NPUOPUTET HA MCTOM cpeJicTBY 00e3belieba (Ha nnpumep, puMapHa u
CEKYHJIapHa XHUIIOTeKa Ha HCTOj HEMOKPETHOCTH); W 3) moTpaxuBamwa ode-
30eljena ucrom BpcToM 06e30eherma KOA KOJUX PAasnUYMTA CTBAp WIM IIPaBo
CIIy2KY Kao cpenctso obe3behema (Ha mpuMep, XUNOTEKa HA MOCIOBHO] Npo-
CTOPHjH ¥ XuUnoTeka Ha pabpuru).

Y oxBUpy MOTpakMBama YJIaHOBA OQHOCHO aKIMOHapa 10 OCHOBY [IpaBa
yueinha y pacriofenyl BMINIKA CTeYajHe Mace M3/lBajajy ce JBe Kiace: 1) npara
pManana nopnamhienux (npedepeHNUjanHUX) akudja U 2) mpaBa vMallaua
0OUYHHUX (pPEOBHUX) aKIlH]a.

Hajsehu npobnem 3a mpakcy cy wracudukauuje yHyTap Heobez0ehenmx
HEIIPUOPUTETHUX MOTPAKUBAaHa. 3HAYajHy YJIOry Wrpajy IpPUpPOAa NOTpaXu-
Bama M BpcTa Mosepuola y nurawy. Hajuemhe ce ogeojeHo xnacudukyjy cie-
neha notpakusamwa: 1) HeNpUOPUTETHA MOTPAKUBAKA 3anocieHnx;> 2) HeoGe-
30ehenn sle0 nmoTpakuBama paszydHOr TOBEPUOLA; 3) MOTPaXKHBaWwa AKIMO-
Hapa OJHOCHO WIAHOBA JPYLITBA, YIAHOBA OpPraHa, Kao U JIMIA [OBE3aHMUX Ca

2 Gerard McCormack, ,,Rescue of Ailing Companies in Ireland’, y Harry Rajak (ed.),
»Insolvency Law -- Theory and Practice”, Sweet & Maxwell, London, 1993., ctp. 288.

** Eberhard Braun, nas. deno, ctp. 962.

OBy KJ14acy H3PHYHTO IIOMUELY: HeMadky Insolvenzordnung us 1994, ronuue (o caza: InsO),
wi 222(3).; xpsarcku Credajuu 3akod u3 1996. ronune (o6jasmen y HapoxHum HoBHHaMa, 6p.
44/96 — oxn cana: C3), wi. 218(3).; 3akon o0 crevajuom noctynky PenyGiuke Cpricke us 2002.
rogune (o6jaBmen y CiyxOenom rnacuuky PemyGmuke Cpricke, 6p. 67/2002, a ucnpaska je
ob6jaBiseHa y 6pojy 77/2002 — ox cana: 3CII), un. 147(3).
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muMa;>’ 4) ToTpakuBama (UHAHCH]CKUX MHCTHTYLM]a 1O OCHOBY JaTHX Kpe-
IHUTa; 5) IDOTPaXKHBamba MOCIOBHUX MapTHEpPA 3aMHTEPECOBAHUX 32 HACTaBaK
TIOC/IOBHE capajme ca JAyXKHHKOM; 6) INOoTpakuBama JAp)XaBe II0 OCHOBY
HeucrutaheHux ropesa; 7) norpaxuBamba POHIA 3a NEH3UJCKO U MHBAIUACKO
ocurypame; u ap.> Hujensa of oBUX Kiaca Huje 06aBe3Ha, Te lUXOBO Ipe/iIa-
rame He Hamehe o6aBe3y cydy Aa ux onobpu. PazBpcTarame ce Mopa TEMEbUTH
Ha BaJbaHUM pa3jio3uMa, koje hie cy/| 1a IIeHH Yy CBaKOM KOHKPETHOM CIIy4ajy.

V HameM mnpaBy cy npeapuljeHa /1Ba aTepHaTHBHA YCJIOBA 3a KjacHdu-
Kalljy HoTpakuBamwa y aonarHe kiace. Onnoc usmelly BuX je HejacaH, a CBaKu
3ace6GHO He 0AroBapa yoOH4ajeHHIM 3aKOHOABHUM pelllehiHMa y 0B0j o6mactu.”®

1. Cmeapne u cywmuncke Kapakmepucmuxe noOmpax3cugarod cy maxee
0a je onpasoano opmuparee nocebue xnace. OBaj KPUTEPHjYM Ce€ 3aCHHMBA Ha
OTIPaB/IaHOCTH Kpeupama Kiace. JIoCI0BHUM TyMademheM O IIPOU3IasuiIo Ja je
Oe3 3Hayaja YMILEHHMIA Ja JU CY NOTPaXUBawkba CIMYHA, jep U CYIITHHCKH
pa3nMYMUTA NMOTPaXKHBaWka, ako je TO OIpaBAaHO, MOry OWTHU CBpCTaHa Y UCTY
wiacy. IlpeMaa oBaKBO TyMaueme MNMpoM3NIa3d U3 caMor 3aKoHa, He Ou ra
Tpebasio nmpuxBaTuTH, Beh ra 3aMeHUTH cXBaTamheM [1a CaMoO CTBapHA U CYIITHH-
CKH CIIMYHA [TOTpaKKBatba MOry OMTH Y MCTO] KIacH. Y ogHOCY Ha yobuuajeHu
KOHIIENT CYIITUHCKE CIIMYHOCTH, OBAj YCIIOB Cy>KaBa cinoboxy Kiacupukopamwa,
TAME [ITO MpONKCYje Aa U CTBApHE KapaKTEPUCTHKE MOTPAXUBAHA MOpajy
Ourn y3zete y 003up. 3aKoHO/aBall j€ HAa OBaj HAYMH XKeJIEO Jla yKaKe Ha
noTpedy /1a MOTpaKUBamkha UCTE KJ1ace Mopajy U GpopMaiHo, a He CaMO MaTepu-
janHo, na 6ymy camana. OBakaB KOHUENT OXyJapa ojl omurenpuxsalieHe uaeje
10 K0joj je OUTHO Ja MOBEpUOLM MMajy caMO MCTOBPCTAH MPABHM II0OJIOXKA] U 12
Niejle 3ajeJHHYKE €KOHOMcCKe WHTepece, 6e3 moTpefe MOCTOjamkha CHOJBALIEE
CIHYHOCTH. HecmopHo je na cTBapHe KapaKTePUCTHKE NOTpaKUBamba HMajy
yinugja Ha UUPABAAHOCT KIdCHPUKaumje. ViehyTuM, CYLITHHCKA C/IMYHOCT je
IpUMapHUja ¥ CBPCUCXOAHMja, a YMHHU ce Aa o0yXxBaTa OHaj €O CTBApPHHUX
KapaKTepHUCTHKa KOjeé Cy HEOmXOAHE W pejieBaHTHe 3a Kiacupukauujy. 3a
Npakcy je YIyTHO Aa OBaj KpUTEpHjYM 3a GopMHparbe AOJAaTHUX Kjlaca 4dUTa
caMo Kao CYIITHHCKH CIIMYHA MMOTPKUBAbA.

2. Cea nompaxcusara y OKeUpY Npedllodcene nocebHe xuace mopajy
bumu y sHauajHoj mepu cruyHa. 3a pa3uKy o]l IPEeTXOJHOT yCIIOBa, KO OBOT je
Harjacak Ha CJIMYHOCTH MOTPaXKKBamwa. [[pyruM peyuMa, ako cy MOTpaKUBakba

% 0O norpebu 3amTHTE 0] HHCajAEpa y MOCTYNKY KiacudukoBama Buax: World Bank
Consultation Draft, ,,Effective Insolvency Systems — Principles and Guidelines”, oxrobap 2000.,
cTp. 67.

" Buan: Douglas G. Baird, nas. deno, crp. 208.-209.; Eberhard Braun, nas. deno, ctp. 963.;
Charles Jordan Tabb, nas. oeao, ctp. 815-818.

% Bunu: 3akon o creuajy, un. 132(4)(1,2). u upHoropckd 3UI1J, un. 75(5)(1,2).
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y 3Ha4ajHO] MEpHU CIIMYHA, CTeYyajHu cyauja he ogobpuru dopMupame momarne
KJlace, 4ak ¥ ako To He Ou Ouno onmpasiano. Hajpeha 3aMepka 3akoHomaBuy je
yBoheme UIMPOKOTr ¥ HEJIOBOJBHO jaCHOT KOHLIENTA 3Ha4ajHe cIuYHOCTH. [la yu
MOTpakHBakbha YUHHU y 3HAaYajHOj MEPU CJIMYHUM BpeMe HHMXOBOI HACTaHKa MIIU
POK JOCIENOCTH, BUCHHA NOTPAXKUBAMha, 33j€AHIUKN UHTEPECH UManana, HCTH
MPaBHU OCHOB, U Ap.? 3aKOHOHABAIl je Y BEJIWKOj MEPH NMPOLIMPHO OIcer 3Ha-
YyajHe CIUYHOCTH, THME IITO jé W3 OBE KaTeropuje MCK/bYYHO Maja MoTpa-
XKUBama, peryimcana cienehum craBom. Tume je ckpeHyTa naxauba na 6u mana
NOTpaKMBawa Omia y 3HayajHOj MepH CIIMYHA. Y [UJbYy OCTBAapHBamba PaBHO-
TIPaBHOCTHY MOBepHUIalia UCTOI eKOHOMCKOT II0JI0XkKaja, cyAcka rpakca Tpeba jna
Cy3H I10jaM 3HAa4YajHe CIMYHOCTH CaMO Ha CYIITHHCKY CITHYHOCT.

ITOCEBHA KJIACA MAJIUX TIOTPAJKUBABHA (AIMUHUCTPA-
TUBHA KJIACA). YobuuajeHo cTe4dajH¥ 3aKOHH JI03BOJBABAJY jEHO OJICTY-
amke O/ MpaBuiia ja Ce Yy UCTY KJIacy Mopajy CBpCTaTH MOTPaKUBawa Koja cy
cymITUHCKM cnuyHa. Kaja ce y mocTynkKy peopraHusalnyje npujaBu BEJIUKY Opoj
MaauX [OTPaXKUBama, M3 pa3jiora aJMUHHCTPATHBHE €KOHOMUYHOCTH ce
omoryhaBa kpeupame mnoceOHe Kiace KOjy CaudibaBajy HaBeleHa MNOTPa)u-
Bama. Umajyhu y Buay na ce Ha MOMEHYTH Ha4MH Jleporupa MPUHLMI PaBHO-
NPaBHOCTH CYIITHMHCKM CIHYHUX TOTpPaXXKHMBaka IOBEPUIALA Y IOCTYIIKY pe-
opraHu3auuje, JE€TabHO Ce MPONMCYjy YCIOBH IOX KOjUMa je J03BOJhEHA
HaBeJIeHa Kiaca.

1. Manu usnoc nompascusarsa. OCHOBHH KPUTEPHjYM je BHCHUHA IIO-
TpaXKMBamwa, TAKO Ja CaMO MOBEPHOLH ca MaJIUM NOTPAXUBAKHUMa MOTY OUTH
cBpcTaHu y noceOHy wiacy. [Ipwinkom onpehuBama oBe Kilace He MocMarpajy
ce nosepuoly, Beh BUX0OBa NojeIUHAYHA MOTpaXKuBama. Tako, ako jeiaH rnose-
puiiall UMa BUILIE MAIUX NOTPaXKUBabka MpeMa TY>KHUKY, CBa Ta NMOTPaKUBaka
Tpeba mocmarpaTu 3acebHO (Ha MpuMep, NOTpaxuBamwa Enexrponuctubyuuje
10 OCHOBY HeucrutaheHuX padyHa 3a YTpOLleHy eeKTpU4YHY EHEPTHUJY).

JIBa cy HayMHa Ha KOjH ce oapelhyje BUCHHA NOTpaXuBawa Koja Mory yhu
y OBY KJIacy: OMUCHO M npenn3Ho. CTeyajHu 3aKOHU HEKHX JP)KaBa Ce 3ayCTaB-
Jbajy Ha KOHCTaTalUMjM Ja MOTpaXMBamka Mopajy OMTHM Mana, npu ueMy cyla y
KOHKPETHOM CJIy4ajy LIEHH HCITYHeHOCT OBOI' ycioBa (Ha mpumep, Hemauka,
Xpearcka, Perry6nuka Cpricka).”’ Ha HelTO KOHKDETHMjH HAYHMH TOCTYIIAjy
CA]l, jep nmponucyjy Aa M3HOC MOTpaKBama Mopa OUTH pa3yMaH M HEOINIXOJaH
3a OCTBapMBambe€ aJMHHUCTPAaTUBHUX moromHoctd.” W jemaH u apyru HayuH
MIPE/ICTaB/bajy OMUCHO oapeheme W3HOCa, IIPU YeMy cyl Tpeba aa yame y o63up

2 Bugu: nemauxd InsO, 4. 222(3).; xpearcku C3, un. 218(3).; 3CII Peny6nuxe Cprcke, 4.
147(3).
3 Bumu: amepirukn Bankruptcy Code u3 1978. roaune, w1, 1122(6).
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CBE OKOJIHOCTM KOHKPETHOI ciydyaja y Wby OMJTyuMBama Aa JIM Ja J03BOJH
dopmuparme nocebHe xiace. J[pyru crevajHu 3aKoHHM npeuusHo onpelhyjy Mma-
KCHMaJlaH M3HOC jeHOr MOTpaKHBama, He OCTaBJbajyhH CyJOBHMMa HHMKAKBY
JUCKpelHjy y TOM Morjiey. Y HalleM NpaBy HM3HOC jEJJHOT MOTpPaKHWBawa He
moxxe mpehu 50.000 xunapa, a y npasy Lpae 'ope 500 Eypa.’! Umajyhn y suny
KUBOTHU CTAHJIAp[ y HAIlOj 3eMJbY, YMHH CE [1a jeé U3HOC HEMPUMEPEHO BUCOKO
nocTaBJbeH, mro he goBectu o Tora jga he Hajsehu Opoj moTpakHBama y cBa-
KOM IIOCTYNKY peopraHuzanuje OUTH KaHIUAaTH 3a AAMUHUACTPATUBHY KJjlacy.

2. Benuxu 6poj nompaxcusearba. 3aKOH 0 cTevajy Kao YCJIOB 3a opmu-
pame agMUHHCTPaTHBHE Kjlace IMPOIMCYyje Aa Mopa mocrojatd Buire ox 200
MAIIMX MOTPaXHBama.”> Y yHOpeIHOM TIpaBy ce, 1o npaBuily, He ojpelyje 6poj
NOTpaXkuBawa K0ja ONpaBJaBajy KpeHpame Kiace MalMX [MOTpaKUBama, IITO je
IpUMEpPeHMje penieme. 3ap Halll 3aKOHOJAaBall cMaTpa Ja ce YUITENe He MOTy
ocTBapuTH ako nocroju 100 Manux moTpaxmuBamwa?

3. llomnyno namuperoe. AIMHUHUCTPATHBHA Kj1aca MMa HAjBUIIE OMNpPAaB-
Jlama YKOJMKO Cce IpelBUIM NOTIYHO HAMHUPEHE MOTPAXHUBAKbA Koja ylase y
WbeH cacraB. Kako Kiaca nosepunana 41ja noTpaxypama rpeMa IiaHy peopra-
Huzauuje Tpeba na Oynoy y LENOCTH M3MHpPEHAa He rjaca 3a IUIaH peopraHu-
3auuje, To 3HauM da he ce cMaTaTH [a Cy HOBEPHOLM BeNHKOr Opoja Manmx
IOTPaXMBamba Iacamd 3a Iuian.” Ha oBaj Hauus ce OCTBapyje I0jeHOCTAB-
JbUBamk€ IMOCTYIIKA peopraHusanmje, 300T BelMKe yIITele TPOIIKOBA M Bpe-
mena.>® 3aKoH 0 cTevajy, KA0 HU JPYTH 3aKOHHM, He HABOJE eKCIUIHIMTHO 06a-
Be3y NOTIYHOI HaMUpewa NOoTpakuBama aJIMHHUCTpAaTHBHE Kiace, ajii Ou
CYIOBH IPWIMKOM JaBama ofoOpema Tpebalo Ty YMILEHHLY [Ja Y3UMajy y
o03up, jep ce caMO Ha Taj HAYMH OCTBAapYje CMHUCA0 IOCTOjamba OBe Kiace. JoIu
JjelaH apryMEHT 3a OBY TBPAIbY j¢ YHIEHUIIA [1a aAMUHUCTPATHBHY KJIacy CaiM-
MCIINATHOM pejy TpUMajgajy, Kao M aa i cy obesbehena.’ IIpema onurtum
OPUHLIMIIMMA TOCTYIIKa peopraHu3alyje MajuM HOTIyHo obe3beljeHuM wmin
NIPUOPUTETHUM NOTpaXKMBalkbUMa c€ HEe OM MOrao MpeaIoXHTH IeIMMUYaH
MpOLIEHAT HUCILIaTe.

*! Bumu: 3axon o crewajy, wi. 132(5).; upuoropeku 3UIIL, wi. 75(6).

>2 Bunu: 3akon o creuajy, wit. 132(5).; upHoropeku 3UTIT, un. 75(6).

'V CAJl, opaxne je uaeja ajIMUHMCTpaTHBHE Knlace Jounma y upHoropeku 3UIIIL, a MPEKo
bera 10 3aKoHa o cTeqajy, roauHe 1994. je yKHHyTO HaBeIEHO NIPAaBMIIO, TAKO Ja H [TOBEPHOLM U3
Kjlace MaJMX MOTPRXKHBA®ka MMajy IIPaBO INaca M MOpea INpPeUIOKEHOr MOTHYHOT HaMHpera.
Bumn: Michael A. Gerber, ,,Business Reorganizations”, LexisNexis, New York, 2000., ctp. 654.

** Michael J. Hubert, Understanding Bankruptcy, LexisNexis, New York, 2000., ctp. 326.

By AMepMUYKOM [IPaBYy j€ H3PHUYMTO HarJalleHo Aa NOTPpaXUBarka Mopajy OuTH Heobesbehena,
360r uera je Moryhe (aiv He ¥ NPENOPY'WBUBO) NMPEATOKUTH HENOTIIYHO HAMHPEHHE.
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4. logomno pacnonosxcusux cpedcmasa. Kiiaca mManmx norpaxusaiba ce
MOKe (GOpMHpATH caMO aKo je o4uriaeqHo a2 he OMTH NOBOJBHO PACHIONIOKUBUX
CPelCcTaBa 3a HMCINATy CBHX MPUOPUTETHMX MOTpaxiBama.”’ OBO MPABUIIO je
MocJieinlla YCTAaHOBJ/BEHOT MpHOpUTeTa M3Melly Kiaca IOBepuiaua, 1o KOMe
MOBEPHOLIM U3 HUPKE KJlace MOry NPHUMMTH CPEACTBA U3 Je0OHe Mace caMo aKo
Cy CBa MOTpaXMBawa NOBepUalla U3 BUILEC Kiace Y MOTIyYHOCTH HAMHPEHA.

5. Odobpewe cyoa. 3a bopMuparbe aAMUHUCTPATHBHE KJIace HEOMXOHO
je cymcko onobpeme.’” [Tpe naBama ogoGpewa cyx Tpeba 12 yTBPAU Ja JIH Cy
UCITyHb€HH CBM YCJIOBH MpeABHhEHHM 3aKOHOM. Yiiora cyja je 3HaTHO Beha y
Ip>kaBama Koje He oApelyjy MUHUMAJIHY BUCHHY U Op0j NOTpaxKMBama.

CYIHTHHCKH CIINYHA NOTPAXKUBAA Y PASIMYUTUM
KJJACAMA. CreyajHu 3aKOHH C€ YTIJIaBHOM OaBe mpoOIeMoM CYIITHHCKE
CJIMYHOCTH NMOTPAXKUBaba, KA0 OCHOBE 3a KnacubuKaiyjy. OHY He NOoKyIIaBajy
Jla OJrOBOpE Ha KOpeJIaTMBaH TpobieM — MoryhHOCT ¢cBpcTaBamba CYIITHHCKU
CITMYHUX [TOTPaXKUBAWka y pasauuure Kiace. Oapende 1o KojuMa camo CyIITHH-
CKM CNTMYHA MOTPAXUBaKka MOT'Y OMTH CBPCTaHA y UCTY KJlacy, HE 3HA4H Ja OHa
Mopajy OWUTH M rpyluMcaHa Ha HaBeJeHH HauuH, Beh camo na rpyma Mopa OUTH
XOMOTeHa.

Tpu cy ocHOBHa pa3nora Koja MOTY MOTUBUCATH Npejnarayda ia CyIITHH-
CKY CIIMYHA ITOTPAXKMBAaka CBPCTA y pasiMupTe Kiace: 1. pa3no3u ajMuHU-
CTpAaTHBHE EKOHOMHYHOCTH; 2. MAaHHUITYJIMCamke pe3ylitaTUMa riacawmba; U 3.
xespa aa ce 00e30eau Apyrayuju TpeTMaH IOjeANHUM KilacaMma.

JAO3BOJBEHOCT JUCKPUMHUHAIIMJE MEBY CYHITHHCKH
CJIMYHUM TIIOTPAXKUBABHLHUMA (ITPABUYHOCT KIACUDH-
KAIINJE). Yuecrana je mpakca 1mo Ko0joj npejnarad IulaHa peopraHusaiuje

* [Ipenucyjyhu npaoropeku 3UITJL, 3akoH o CTedajy je HAIPABHO jOII jeHy Y HU3Y OMAIIKH.
Haume, 3akoH o creuajy npensuhja jja Mopa HOCTOjaT¥ JOBOJBHO CPECTaBa 3a MUCIUIATY CBUX
HPUOPUTETHUX K 2ragHux NoTpaxusama. [lIta cy To rnaBua norpaxusama? [Ipema npHoropckom
3UI1]] rnasHa NOTpaKuBama Cy BPCTa MPUBIICIOBAHUX MOTPAKUBaKa, KOja ce HAMUDPYjY OAMax
10c/ie NPUOPHUTETHUX IOTPaKUBaKa, a npe OcTalux HeobesbeheHUx norpaxkuBamwa (BUIM:
SUTTJ, ui. 86.).

*7 3akon o creuajy npeasuha 1a cTedajHM cynuja onobpasa (GOPMHpAE jENHE MM BULUE
JOAaTHHX Kiaca. MehyTumM, 3a ki1acy Manux NOTpakKMBama Ce TPAXKM CyACKo ogobpeme. da nu je
3aKOHOJABall CBECHO HaNpaBHO OBY DPa3iuKy, ca LIJBEM Aa ofobpeme (opMupara aaMUHH-
CTpaTWBHE Knace Oyde y HaJUICKHOCTH cTedajHor Beha, a OCTAIMX KJAca Y HANJIEXKHOCTH
crevajHor cyadje? V3 orpamy Ja je To Moxaa v 6una HaMepa 3akOHOaBLIA. HIAK CE YMHH 12 je y
NUTalby PEeAaKLMjCKa OMAIIKA, jep je 3aKOHOIABall Npenucyjyhn roroBo HCTOBETHY LIPHOTOPCKY
oapendy OMIYyHHO Ja NMPOMEHH JIMIIE HAIJIEXKHO 3a JaBaie of00pea 3a GopMUpame J0JaTHHX
ki1aca (yMeCTo cyla je OApelHO CTEHajHOr CyAWjy), aid je y HAacTaBKy 4jaHa, KOI aJMHHu-
CTpaTHUBHE KJace, Ha To 3a60paBHo.

® Buan ciay4aj u3 aMepudke cyacke npakce: In re U.S. Truck Co. Inc., United States Court of
Appeals, 6th Circuit, u3 1986. rogune (800 F.2d 581).
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CYIUTHHCKM CJIMYHA MOTpakyBama CBPCTaBa y pasjM4MTE Kiace, dajyfin mpu
TOM HEKMM KJjlacama IpMBHJIeroBaH TperMaH. OmiuTe je rpaBuiIo MO0 KOMe Kia-
cudukaimja Huje ipso facto qmuckpumunninyha ako nnan npeasuha BUIIK npo-
IIEHAT MCIUIaTe 32 HEeKe Kjiace Y OJHOCY Ha JApyre, a cBa NOTPAKUBAMWA CY
CYIITHHCKHA ciimyHa. MeljyTuM, To He 3Ha4M Ja je CBaka JUCKpUMHUHUIIYha
KnacuduKkanuja yjemaHo u npaeuyHa. CTedajHu cyqx He Tpeba ga MpUXBaTH He-
TIpaBUYHY Kilacudukauujy, a IpUWIMKOM HBEHOT npocyhuBawma mocebHo he ce
y3eTn y 063up cnenehu xpurepujymu:

1) Jla m1 xiacudukanyja vMa paliMOHaIHY U JIOTHYHY OCHOBY? IIpumepa
panu, kiacudukaiyja nopepuiana az0y4yHUM peNoClelOM HE MOXKe HMMaTH
pallMOHAIHY OCHOBY y KOHTEKCTy peopraHusauMje. IIpo6GreM Koa oBor Kpu-
TepMjyMa je mro kiacuduxanuja Moxe OUTH OnpaBIaHa ca acrekTa Xy>KHUKa,
anu 6e3 MHOro cmmcia ca craHoBuintra noepunana. Cyn he ox ciyyaja 1o
cily4aja yTBphHBaTH Ja JM MOCTOjU NPAaKTUYHO ONpaBlame€ 32 MpPeIOXKEeHY
K1acudpukanujy. Tpeba onbauuTu cxpaTtame 10 KOME MOTPaAKUBakba MOry OUTH
0JIBOjeHO Kinacu(pHKOBaHA caMO aKo OU MOBepHOUM OHUIM HAMHPEHH Yy pasiu-
9UTOM MPOLIEHTY y IOCTYNKy OaHkpoTcTBa. Kao nmpuMepH m03BOJBEHHX OABO-
JEHHX KJlaca MOTY Ce HaBEeCTU: NOTpakuBama JApXaBe 0 OCHOBY HOBYAHHX
Ka3HM; ITOTpaXKHBama Koja ce U3y3umajy o ociobohema gy HuKa of miahamwa
npeocTalux obape3a y MOCTYNKY MHAMBHIYAJTHOI cTeyaja; IOTpaKHBama Haj-
3HaYajHUjUX AobaBspaya ca KOjUMa Jy>XHHK MMa HaMepy Ja HACTaBH MOCJIOBHY
capalmy 110 OKOHYamy IOCTYIIKAa peopraHu3aiuje; u ap.

2) a M1 Oy>KHUK MOXKE H3BPUIMTH IUIAH peopraHu3anuje 0e3 HUCKpH-
MuHanuyje?

3) Ja mu je nnax npenyioxer y 106poj Bepu? Iloctynak peopraHuzanuje
HE CM€ TIPeCTaB/baTH TPKHUIITE Ha KOME Jy>KHUK MOxXe Aa u3abepe roBepuone
ROjc hic pUBIICIUBATH. 1SPTl AURASA AUUPE BEPS J© Ha LIPeaial ady.

4) Jla nu je jemHa xknaca monamheHa y OQHOCY Ha Apyry Kiacy CYIUTHH-
CKU CIMYHUX IMoTpaxuBamwa? OBaj KpUTEpPHjyM MocMaTpa IPaKTHYHE KOHCe-
KBEHLIEC NMPEIIOKEHOT MUlaHa, 6e3 uMje aHanusze 6u Ouno HeMoryhe yTBpAUTH

JUCKPUMHHALIH]Y.

** Bumu cnywaj u3 amepuuke cyzacke npakce: In re Harris, United States Bankruptcy Court,
Eastern District of Michigan, u3 1986. rojune (62 B.R. 391).
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3AK/JbYYAK

AyTOp je OBMM paJioM MMAac 3a UWJb Aa YKOKE HAY4YHO] U CTPYYHO]
jABHOCTM Ha 3HA4a] TeMaTHKe Kiacu(UKOBamba TMOTPAXKHBamka Y MOCTYIKY
peopraHuzainuje, ajli U Ha cBe mpodieMe Koje OHa ca cOOOM HOCU. 3aKOH O
CTedyajy je ca JBa cTaBa yBeo W ,ypeauo” oBy Mmartepujy. Kaxo je pag nokasao,
OBa perylaTuBa j€ HEMOTITyHa, HEejaCHAa M Hempelu3Ha. AHali30M yIOpeIHUX
penielba Yy 0BOj 00JIacTH yo4aBa c€ HEAOPEYEHOCT Hauler 3aKoHa y cieaehum
BaXHUM NuTamuMa: [la 1M je 3akoHOJaBall OApeardo MHUHMMalaH Opoj kiaca
WIIM je peneBaHTHa oapeaba camo mpenopyka? 3auTo HUje npeapuleHa ormra
3abpaHa MaHumyJMcawa pesyilTatuMma rnacamwa? Jla nu oapehuBame Kiaca
cnana y obaBe3Hy cajApxHHY IUiaHa peopraHusaumje? Kako pasymeTw ojaHOC
NBa 3aKOHCKa KpuTepdjyma 3a (opmupame aonatHux kiaca? Koja norpa-
JKMBatba C€ CMarpajy y 3HauajHoj Mepu ciudHUM? Jla mu cy mponMcaHM yclIoBU
3a aJMUHHCTpPaTUBHY Kji1acy ompasjaHu? U3 Tor pasnora, BeJUKy ¥ OANOBOPHY
yJIOTY Y HapeJHOM nepuoAay he uMatu cyjcka npakca v Teopuja, Koju O Tyma-
YEHHEM OBUX OAPEU40d M LML UBUPUM HA LULIABIBCHA TiMTaba 1TPCuaic 44 0O
NyHe TIpa3HUHE U OTKOHE YOUeHe HeIOCTaTKe.
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