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Mp Bnaaumup Byneruh

acucteHt [IpaBHor ¢dakynrera YauBepsutera y beorpany

Ol BONA FIDES 1O HAYEJIA CABECHOCTU U
[IOIITEBA

[lpeomem ooz mexcma je pazeoj u ymuyaj pumckoz Hadeaa bona fides,
cxeaheHoz KAo HAveno cagecHOCMu U nowmera.

Y npeom pedy yusn je da ce ucmpaxcu nacmanak nojma, rwez2o6 paseoj y Pumy
U NPUMEHQ HA Y2080p O NPOOAjU, KAO HAJeaXdCHUju y2060p obauzayuoHoz npaea. Yn-
PKOC npeoeralyjyhum MuuiberbtiMa Koja 680 Ha4eao nocMampajy OoHexie u3080jeHo
Y 0OHOCY Ha 3auimumy npasa Kynya y KIAQCUYHOM PUMCKOM npaegy, cymrwajyhu y
Fe208 0ONPUHOC, aQymop HAcmoju 0a ROHYOU jeOaH HOBU No2Red HA Y02y U 3HAYd)
pumcke bona fides y ananusu osoz npobnema.

Pumcku xonwyenm, ocHaxced uoejama 2puxux ¢unocogpa, npuxeahen je 00
CPeOrb0BEeKOBHUX NPABHUKA, KOjU CY 2a 000aMHO pa3Gujanu u Yymuyani Ha rezosy
npumeny y ceum oOU2ayuoHuUM NOCA0BUMA.

Moodepru esponcku zpabancku 3aKOHUYU CY NPeMeXNCHO YCEOJUAU PUMCKU
KOHYenm, wmo je, y CagpeMeHum pacnpasama, 0onpureno 0a ce pumcka bona fides
noucmogehyje ¢ anenocakcoHckum Konyenmom good faith.

VYnoea, oonpunoc u npumena pumckoz KOHYenma ananU3UpPaHa je Kpo3 yno-
PEOHU NPUKQA3 CABPEMEHUX €6DONCKUX NPAGHUX CUCMEMA U HAJEANCHUJUX OOKYMeHa-
ma Esponcke yHuje Kojuma ce nokyuwasa ocmeapumu uoeja jeOuHcmeeHoz2 e8poncKoe
npueamio2z npaea.

Ksbyuue peun: Bona fides. — Yeosop o npodaju. — Cpedrwoeexosno npaso. — Good
faith. — Eeponcko npusamno npaso.

Osaj pax je HacTao Kao pe3yNTar UCTPaXHBaba y OKBHPY mnpojekra [IpaBHor
axynrera Yuusepsurera y beorpaay ,,Pa3soj npassor cucrema CpOuje 1 XxapMOHU3aLHja
¢ npasom EY (ripaBHH, EKOHOMCKH, TIOTMTHYKY H COLMONIOMIKH aCMeKTH)™.
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Bragumup Byneruh (crp. 258-287)

1. YBOJ

Hema MHOro npaBHMX HHCTHTYTa KOJU Cy MpOLUIM KPO3 TONHMKO
pasnuunte dase y pa3Bojy Kao LUTO je Cliydaj ca Hadesnom bona fides.
OBO NpaBHO HAyeNo, jeAHO O Haj3HAYAJHHjUX M HajIUMpe TYMa4€HHUX, HE
CaMO y PHMMCKOM NpaBy, HEFO M Y MOJEPHHM rpaljaHCKuM 3aKOHHUMMA H
MO3UTHBHHUM €BPONCKHUM MPABHUM CHCTEMHMA, GOPMYJIMCAHO j€ MpeTex-
HO Ka0 Ha4eJIo CABECHOCTH W MoluTera.'

Moo 6u ce yak pehu na bona fides npoxxuma CBOJUM yXOM UM-
TaB CHCTEM OOJIMralMOHOT MpaBa YOIIITE, 0K KOJ YroBOpa O Mpoaaju
3ay3MMa HapOUYMTO MCTAKHYTO MeCTO. Yhpkoc 6oraroj HCTOpHMjH OBOT
MHCTHUTYTa, Ha HEeKa BaKHA MMUTama 0 JaHacC HUCY JaTH aJeKBaTHH O/-
roBop. Ha koju je naunn bona fides, o puMcKe yCTaHOBe Koja ce Ofl-
Hocuna camo Ha Hedopmanue bonae fidei yropope u 6una yTyxuBa ca
iudicia bonae fidei, ycriena ja nocrase Orure MpaBuiio, NPOLIHPEHO Ha
cBe npaBHe nocioe? YV k0joj MEPH APUCTOTENIOBO y4eHe HMa yTHLj Ha
PHMCKE jypUCIIpYAEHTE M Ja JIM jé OHO MPECYAHO AeN0BAJIO Ha HACTaHAK
oBe ycraHoBe? Jla nu Cy ¥ Ha KOJU HaYWH CPE/IHbOBEKOBHM NPAaBHHIUH,
MHa4e CKJIOHH YOITTABalbY, JONPHHEIH Ja ce MoJbe NpUMeHe bonda fides
MPOIIMPH U BaH KOHCEH3yalHMX KoHTpakara? KoHauHO, KakaB je [AOMpH-
Hoc pumcke bona fides y Gopmysrcary W pasBojy Hauesla CaBeCHOCTH H
MOLITERHA Y MOAEPHOM OGNHMrallMOHOM NpaBy?

[Mokymajem aaBama Moryhux OAroBopa Ha OBa MUTaHba XKEJM CE
uctahM 3Ha4Yajan JOMPUHOC PUMCKOI KJIACHYHOT MpaBa M PUMCKOT KOH-
LIeNnTa KyTomnpo/aje Ha HeKa OfL OCHOBHMX Havena y 00IMraiuioHoM npasy
aaHac. Y TOM KOHTEKCTY, MECTO Hauella CaBeCHOCTH W MOWITEH:Aa 110CMa-
Tpa ce Kpo3 OKBUp yTHLaja puMcke bona fides n ynore cpeabOBEKOBHHX
NpaBHHUKA.

2. BONA FIDES V PUMCKOM ITPABY

Y Be3u ca rnopekioM rnojMa bona fides nocroju Buie MUIUBEHA
MO3HATHX POMAHUCTA M LMBMAKCTA. TEPMHH je, 1aKako, KOBaHHLA ABEjY
peunt: bonus (n06ap) u fides (Bepa, MOWITEBE), WITO OK Y JOCIOBHOM Mpe-
BOY MOIJIO Ja ce O3HA4H Kao ,,00pa Bepa“. ETumonorujom oBor nojMa
GaBe ce M MAHAC MPABHM WCTOPMYAPH M LMBHIUCTH, KOjH, BeAMHOM,
FbETOBO MOPEKIIO AOBOJE Y Be3y C OApeheHUM pelUrijCKuM, MUTCKUM H

' OsakBy opmynanujy ycsaja M Hail 3aKoH 0 OONMrallMOHUM OAHOCHMA Y
CBOjUM OCHOBHHM HauyennMa: ,,Y 3acHHBaiby OOJIMrallOHHX 0JIHOCA U OCTBapHBaiby Npa-
Ba u o6aBe3a U3 THX OAHOCA, CTPAHE Cy JyXHE Ja Ce NPUAPKaBajy Hauena CaBeCHOCTH 1
nomTema®, 3akon o ob6nuraumonum onHocuma (300), un. 12, Cryocbenu aucm CPJ, op.
31/93.
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cumbonuukuM obenexjuma crapor Puma.? Melytum, Ty Hactajy npobiie-
MH.

Bona fides TokoM pUMCKe HCTOpHj€ 10XKHBJbABA 3HAYAjHE MPOMEHE,
KaKo y CBOM 3Haueby, TaKo H y TyMauewy, LITO je MpeBacXoiHa 3acilyra
jypucnpyneHara, MarucTpara ¥ npoMeHama TEPUTOPHjaJIHE M JIPYLITBEHE

CTPYKTYpE ApIKaBe.

Y cBum (dazama HeHOr pa3Boja JOMHHHMpaia je jelHa HAeja: OBO
Hauesio MpeACTaB/ba MOLITOBake CABECHOCTH, Mopalia, 1o0pux obuuaja,
KyJiTa Mpe/laka, HCKOHCKOT MOLUTEHa KOje je, UAHHU C€, MHOTO BaXKHHje
PuMsbaHMMa, HEro Jin OCTa MM HapoIHMa y OKPYXemY.>

[TpBoOuTHU yTHLA] Hauena bona fides Ha Pumibane nocnexuua je,
npe CBera, BeJIMYMHE TPXKHILITA Ha KOjeM cy ce 00aBsbalid NpaBHU MOCIO-
Bi. OMamwHu rpaj-npkapa, ¢ Moyerka paspoja, PUM Ha cepam 6exyrsbaka,
3aTBOpeHa KyhHa npuBpea, TMYHO MO3HABalke YHECHUKA Y IPaBHOM Ipo-
METy, CHara Jare peyd 4YdjuM Ce HEINOIUTOBAabEM pPU3UKYje rHeB OOrosa,
Bpeha KyaT npenaka v npe3pere 3ajefiHULE KOJ€ HEMHHOBHO JIOBOAM W
10 aquae et ignis interdictio, 6unu cy, 10BOJbaH pazjor aa ce Pummanu
CTPOro NMPUAPXKABAjy CABECHOCTU W MOLUTEHa, 100pe Bepe y MpaBHUM
MOCIOBUMA. YOCTAJIOM, aniCTPaKTHOCT IPaBHUX MOCJIOBA Y OBOM [IEPHOIY
TONMKO je omoryhaeana npocropa 3noynorpebama, 1a He 61 HU MOIJIH Ja
oricraHy 0e3 yBpe)xeHe CBECTH O MoluToBawy bona fides.*

OcHOBHA MpIeja eKBMBAJICHLHM]E Y MOCJIOBHHUM OMHOCHMA, LUTO je
LIEHTpAaJIHO NOJbe JiesioBama Hauelna bona fides y cdepu npuBaTHor npasa,
nosHara je Beh crapum I'puuma. Apucroren, pazMarpajyhu oBo nmutame
y IV BeKy rpe Xp., MCTHYE Aa CTPaHKEe Y MOCJIOBHOM IPOMETY MopaJy
OUTH jenHake, Ja ce HUKO He OoraTu Ha WITETy Jpyrora, a MpaBHYHO je
cpeavna usmehy noburtka u rybuTka, Tj. Aa ce Mocie WMa UCTO KOJHKO
ce UMaJio W npe.’

2 O ToMe netasbHo nuie npodecop Xopear, uctnuyhu aa ce y panom PHMCKOM
MEpUONY jacHO youaBajy ApyLITBEHH OJHOCH KOjM Ce 3aCHMBajy Ha n1o6poj sepu. [ToBpena
Tako yoOau4eHOr MpaBuiia MOHallakba N3a3MBa CHMOOIMYKE U PEIMTHjCKE CaHKuMje (npe-
3Up OkoNHHE, rHeB Oorosa). Bua. M. Horvat, Bona fides u razvoju rimskog obveznog pra-
va, Zagreb 1939, 20 u name. V HOBHje BpeMe 0BUM nuTameM ce 6ape 1 M. Musowesuh,
Pumcko npaso, Beorpan 2009, 68; 7. Bujukli¢, Forum Romanum — Rimska drzava, pravo,
religija, mitovi, Beograd 2006, 161; H. Tewmuh, ,,O kay3u n 106poj sepu (jeaaH mpaBHO-
eTumonowku ornen)”, llpasuu wcueom, 1-2/2010.

3 Tpuku ucropuuap [Tonubuje, y Il Beky, ¢ nuBmbeweM neruue na he I'pk, ako na

ped mpej AeceT CBeAoKa, unak u3behu na je oapku: ped je Pumsbannma, HanpoTus, 1 Ge3
CBEOKA, 3a UX 3akoH (M. Munowesuh, 68).

4 Bun. Bume D. Stojéevic, Rimsko przvatno pravo, Beograd 1975, 190.

S ..Baxno Je camo Oa ce ymépou oa jedan nenpasdy mpnu, a Opyeu je HaHocu,

0a je jedan owmemuo a opyeu je na wmemu. 3amo cyduja Hacmoju 0a maxey Henpaeeo-
Hocm Koja ce oznywyje o jeonaxocm usjeonawu. Cyouja noHo6o ychocmaea jeOHaKocm
Kaoa bu 00 eehez Oena Oydcu npeceyen Ha jeOnake denoge, o0y3e0 OHONUKO KOMUKO j€
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VY cB0joj Pemopuyu, ApuctoTten TBpIM:

OuucnedHo je 0a, YKOMUKO RNUCAHU 3AKOH Npomusypeyu
HauieM cnyuajy, mpeba npubezagamu onuimem 3aKOHy KoOju je
caznaciuju ca npasusHouthy u npagoom, ¢ obpaznodxceroem 0a cyo-
cka gpopmyna, cyoumu no ceojem Hajbomem pazymesarsy, 3Ha4u 0a
ce He 8a/ba NPUOPHCABAMU CAMO NUCAHUX 3AKOHA.

Haoame, ykaszusamu 0a je ynoza cyouje 0a oeru npasody u,
o0ocnedno mome, 0a Huje 1e2080 0a 21e0a cnoBo y2080pa, 6eh OHO
wmo je npasedHuje, a NPageoHo ce He MOXCe UIMepUmu Hu npeea-
DOM HU RPUHYOOM (jep ce memesmu Ha npupoou), 00K ce, gynpomﬁo
mome, y2080pu Mo2y 3ACHUBAMU HA Npesapu U NPUHYOU.

[Mpemaa cy oBe ApPHUCTOTENIOBE MHC/IM CyBHLIE TEOPHJCKE U Ja-
JICKO Of KOHKPETHHX CiTy4ajeBa Y KOJUM C€ Hasa3e YYECHULM Y IpaB-
HOM IPOMETY, OCHOBHA HJieja je JaneKOoCeXHa. 3ajarak cyauje (nma Taxo
¥ CBaKOI IMPaBHHWKA) je Aa MOILUTYje MPaBUYHOCT M Npasiay, Aa He Oyne
caMo IMyKH M3BPIUHTE/b CJI0Ba 3aKOHA, IOTOTOBY OHJA Kajla 3aKOH HUje
y ckiagy ca npasuuHowhy u nourreweM. Taza Basea npecyhupatu no
CBOjeM Haj0oJbeM pasyMmeBamby, He ocBphyhu ce Ha cnoBo 3akoHa. Beh y
OBOj ApPHCTOTEJIOBOj MUCIIM BHIH c& eMOpHOH uaeje kojy he Pumibanu
KacHHje YBPCTHTH y MpaBujia O 3alITUTH Apyre yroBOpHE CTpaHe Kilay3y-
noM quid quid dare facere oportet ex fide bona.

PuMmsbaHyu, YUHU ce, HA jeflaH KOHKPETaH W Ka3yMCTHYKHM HaA4uH,
HJiejy CaBeCHOCTH H TMOINTEHa MOCTaRJbajy Yy CPEAMIITE IpOoyvaBarba
npasHor npomera. Tako Llunepox pasmarpa nUTame CaBECHOr W MOLITE-
HOI' MIOHAILIalba Y TPABHHUM MOCIOBUMA, C MOCEOHUM OCBPTOM Ha YIrOBOP
0 npoaaju.

V neny De Officiis HaBoau rnpuMep Tprobua KOju je ITyTOBao,
nocehu Tosap uTa ox Asekcaujpuje 1o octpBa Pomoc, Ha kojem je
Taza Bnaaaia rnaj. MckopucTuiuu cBoj Op3u 6poa, Tprosall je NpeTeKkao
ocrasne 6pomose Koju cy Takohe ruioswin npema Porocy u, cturasiuu 10-
CTa npe HHX, NPOJa0 YMTAB TOBApP XKWTA 110 MHOTO BHILIOj LEeHHU.®

Kako ce Moxke okapakTepucar 0BO NoHaulawe Tprosua? Jla s je
OH TIOCTYITHO UCIIPABHO WU je 610 y 00aBe3H Ja HajaBu J0J1a3aK U OCTa-

maj deo sehu 00 nonogune u 000ao 2a marem Oeny. Anu, axo ce yeauna denu uzmehy
J60juye, oHOQ ce 3a C6aKOZ2 00 HUX Kajxce 0a je 00buo ceoj 0eo axo je 006U0 mauHo no-
n06uny. JeOHaKo je, nax, npema apummemuykoj nponopyuju, cpeduna usmely npeeeauxoz
u npemanoce. JJobumxom ce nazusa npupawmaj 00bpy koje Hexo nocedyje. IIpempnemu
2ybumax 3HaYU UMAMu MAare He20 WMo ce npe moza umano. /Jo moza 0onasu NPURUKOM
KYnoBuHe U npoddje, u yonuime y C6uM NPAGHUM HOCLOSUMA Koje 3aKoH 00360/basa...”
Apuctoren, Huxomaxoea emuxa (npeson P. Illana6uh), Hosu Can 2003, 1132a, 11326.

6 Apwucroren, Pemopuka (npesoa M. Bumuh), 3arpe6 1989, 1, 15, 4 (1375a)
7 Apucroren, Pemopuxa, 1, 15, 24-25 (13766).
8 Cicero, De officiis, Cambridge Univeristy Press 1991, 3. 12. 50.
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mux 6pojoBa, ynMe OH, CBaKako, CBOj€ XXHMTO MPOAA0 MO HWXKOj LEHH?
[{uuepon, gajyhu oaroeop, Hema AWJIEMY: TaKBO MOHALlakE MPOAaBLA je
MOTNYHO y CYNPOTHOCTH ca HayenoM bowna fides u onuvewe je IykaBe,
3JT0OHaMepHe U HemopasnHe ocobe. [Iponasan, Bepyje Linuepon, Huje cMeo
NPUKPUBATH YHECHHILIE Koje OH yTHLIAe Ha LIeHY Npojaje ToBapa >kura.’
Onure y3es, L{uuepoH 3akbydyje n1a 4oBek Mopa 400po a NoCcTymna, Kao
meljy n1o6pumM sbyauma, u 6e3 obmaruBama. '

MelyTiM, HHTEPECAHTHO j€ YOUMTH Ha KOjH je Ha4UH caM TePMHH
fides npouiMpeH y Tymauewy U NpUMeHU Ha bona fides. Tepmun fides
y TEKCTOBMMa PMMCKHX TNpaBHHKAa MPETEXHO O3HaYaBa BEPHOCT AAToj
peun,'' nok ce bona fides nperexHO KOPUCTH Ja Ce MOTBPAH CalpPXKaj
3aKJbY4EHHX YroBopa. BepHOCT CONCTBEHOj peyd NMpeaycrioB je 3a CBa-
KA YFOBOPHHM OAHOC U crora ra Lluuepon nedunuiie kao fundamentum
fustitiae.'” Y oBoM nopeljerby bona fides He npecTaB/ba CaMO M3BPILIECH:E
yroBopa, Hero, Kpo3 3axTeB Jia CTpaHe MoCTyMnajy MOUITEHO, YTHYE Ha Ha-
YHMH Ha KOju Ou cTpaHke Tpebase 1a U3BpLLABajy yroBop.

epmajep (Schermaier) noxkyuasa 1a pa3Boj TepMHHA fides Bexe
3a napaJiesry Kojy NoBjayH ca MOoTYMHABakbeM PHUMCKOj JOMMHALIM]U OHHUX
KOjH ce rpeaajy 4 THMe obaBe3yjy rnpemMa HOBOM ocBajadvy.'?

Moxna 6u, unak, HajlioXKebHUje TyMayermhe KOHTEKCTa peud fides
y upewy Ha bona fides morno OUTH npuxBaTtame cuHTarme fiat, quod
dictum est,'* kao mpaBHe WUCHMMpaUHje 3a HacTaHak iudicia bonae fidei.
Ksanudukauuja fides kao bona fides, unHH ce, HariamaBsa CYLUTHHCKY
crielPUYHOCT TOr CTaHJapja MOHaulawa: TO je bene agere pUMCKOr
rpahaHuHa, KOjU MOCTyna caBecHO, OpPMUBHBO H MYApO, mnouwtyjyhu u
HHTEpeC Apyre YroBopHe cTpaHe, OIHOCHO MOCTyma Kao bonus vir. Tako
Je y yroBopy o npopaju bonus vir OHaj KO CaBECHO, He3aBHCHO, UMajyhu

% Ibid.

19 Ut inter bonos bene agier oportet et sine fraudatione, Cicero, De oficiis, 3, 70.

' Cicero, 1, 23: credamus...quia fiat, quod dictum est, appellatam fides. Uctn

cmucao My 3, 102, Hero ¢punonourxko tymayewe Hyau v Mejep (Meyer). Bun. suute: R.
Meyer, Bona Fides und Lex Mercatoria in der Europdischen Rechttradition, Géttingen
2004, 48-51.

12" Fundamentum autem est iustitiae fides, id est dictorum conventorumque con-
stantia et veritas, Cicero, De oficiis, 1. 23.

B3 [llepmajep uctuue xa je fides y MeljynapoaunmM criopasyMuma, 9yBaHuM y Xpa-
My nocsehenom 6oruwu Fides, nsrpaheHom cpeaunom III Beka, narnawen takohe kao
,»T10CTyname y Cknany ca AaruM peyumMa‘. Tako oH w3jeanavasa fides pUMCKor ocBajaqa ¢
OHHMMA KOjHU Cy C€ CTaBMJIM MOJ 3aUITHTY TakBOT fides-a: W OHaj KOjH ce mpeaaje y obaBe3u
je mpeMa ocpajauy, ma je u oa ofaBe3a 3acHOBaHA HAa OCHOBY jare pedd, M. J. Scher-
maier, ,,Bona Fides in Roman Contract Law*, Good Faith in European Contract Law (ed.
R. Zimmermann, S. Whittaker), Cambridge 2000, 78-79.

4 Cicero, De oficiis, 1. 23.
262




Bnanumup Byneruh (ctp. 258-287)

y BUIy HHTepece obe yroBopHe cTpaHe, JOHOCH oarosapajyhy npecyny
3aCHOBaHY Ha CaBECHOCTH W MOLITEY. "

IpocTop 3a fOHOWIEE OBAKBUX MpPECY/a, HPe TyMayee nojma
fides w meroBo npeTBapame y bona fides, omoryhen je npomeHama
y Op>XaBHOj H APYIUTBEHO) CTPyKTypd Puma. OHe Cy, HEMHHOBHO, W3-
BpLUKJIE NTPOMEHE Y 00UMY, CapKUHU W CTPYKTYPH MPaBHHUX NOCIOBA H
TPKUUIHE NPUBPEAE KOja ce Movesia CTBapaTH y KI1acH4YHOM nepuony. Te
MPOMEHE Cy YCJOBWJIC W 3HAYajHO JApyrayvja Tymadela PUMCKHX MpaB-
HUKa, a oMoryhusie ¢y v JlenoBame Marucrpara, y IpBoM peiy nperopa
aa, kako 1o [lanuHHjaH UCTHYE, U3MEHH, JOMYHHU H TNIPOMEHU CTApO Jus
civile 3a cBaudje 106po ¥ KOpHUCT.!®

[TeperpuHckn niperop (MarucTpatrypa yBeicHa 242. roaMmse rnpe
Xp.), koju je pewasao criopoe u3Mel)y pumckux rpahaHa u neperpuHa,
Kao W NeperpyuHa Koju ¢y NpHIajaiy pasiniuTUM HapoduMa, uMajyhu ja-
neko sehy cnobony npu omtyunBamy, HUje OHO BE3aH peliemhUMa CTapor
ius civile-a. [ona3uo je ox MPUHLMIIA 1a CE CTPAHKE Y NPAaBHUM MOCJIO-
BMMa MOpajy MOHAIIATH CaBeCHO W IMOLITEHO, Ma CTPaHKa Koja ce ony-
lKIa 0 OBaj 3axTes, Tpeba na Oyme Ha oarosapajyhu HauMH KaXKibeHA.

VYV HOBUM OKOJIHOCTHMA y KOJUMa j€ TPXKMILUTE AAJIEKO MpolMpe-
HO, Kaja ciabu crpax of oamasne Gorosa 300r mpekpliaja jgaTe ped,
Kaja C€ YrOBOPHE CTPAHKE BHILE YOIIITE M HE MO3HAJy, YaK Ce, MOX/a,
NpH 3aKJby4MBalby YroBOpa MPBH W MOCHEAH MyT BUIE, KaJa ONAacHOCT
Ol Mpe3perba 3ajeIHMLE BHULIE HHje HH M30JIM3a TaKo jaka Kao y CTapoM
npasy, He(bopMaanM yroBopuma Bajballo je 06e3b6enutu ogrosapajyhy
NPaBHy CaHKUHJY, ONeT TeMesbeHy Ha CaBECHOCTH M MOWITEbY. VY ocHo-
BH, bona fides nnje npectana aa Oyae 3HauajaH eIEMEHT TIOCTyNakba yro-
BOPHHX CTpaHaka. JeJJHOCTaBHO, MOpao je OMTH Ha oarosapajyhn HauuH
,»[IPABHO HHCTHTYHHUOHAIU30BAH".

Crpanke cy ce caza yewnhe obpahane jypucnpynentuma, tpaxehu
O/l HBHX OJANOBOPE W CaBeTe KaKO Jia 3aIUTHTE CBOje MHTEPECE H, Y TOM
JENOBabY YUEHUX NPABHHKA, MOXE CE€ MOTPaXKMTH JIOJATHH apPryMEHT I10-
crenenor ysoherwa Hadena bona fides y npaBHH ropejiak, Tako wro he Ha
OCHOBY OBHMX Hauella HacTaTH Nnpaso owtehene crpaHke a TpaKy 3alluTH-
Ty. Jypucnpynentu cy osnawhedu Ha ocHoBy ius publice respondendi ex
auctoritate principis na Npouewyjy ITa y KOHKPETHOM Clly4ajy O3Ha4yaBa
bona fides, na cy y cBOjUM OJIrOBOpUMa (responsa prudentium) CaHKUHO-
HHCAIM I0J1I03HO U [IPEBAPHO TIOHALIAKE YTOBOPHHX CTpaHa.

[ToJbe Haj3HauajHMjer fAesoBarba Havena bona fides cBakako cy
bonae fidei nehopMaliHi yroBOPH, y. IPBOM Pey YroBop O nponaju. 3a-

15D, 19. 2. 24 (Paulus libro 34 ad edictum): ...nam fides bona exigit, ut arbitrium
tale praestetur, quale viro bono convenit.

16D, 1.1.7.1(Papinianus libro secundo definitionum): ,, Ius praetorium est, quod
praetores introduxerunt adiuvandi vel suplendi cel corrigendi iuris civilis gratia propter
utilitatem publicam.
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LITHTA NpaBa KyInua Hajoo/be ce OC/THKAaBa y MPAaBHOM MOJIOXKajy obe yro-
BOpHE CTpaHe, Kpo3 yroBapawe oaroBapajylie LieHe u JenaTHOCTH IpaB-
HHUKa y BE3H C OBUM MpobiieMoM, 0 yeMy hie Hajiasbe GUTH BHLIE peuH.

YroBop o mpoxaju, Kao TUIIHYaH KOHCEH3yaJ HH KOHTPAkKT, Y Kia-
CHUHOM nepuoay omoryharao je crpaHkama aa came oapeae ueHy. [Ipu
TOM Cy 61iia Moryha T3B. 3a06usaxkerwa UCTHHE invicem se circumsribere
KOja, Y OCHOBM, HUCY OMna HH peTka HH HeyobuuajeHa. Haume, nenyje
MPHUPOIHO Aa y NPEroBOpUMa OKO KyTOBHE LIEHE NPOAABALl TEXKH J1a CTBap
MpoAa LITO CKyIUbe, a KyMnal [ja 3a CTBap Ja IITO Malke HOBLA.

,»CHTHHja 3ao0uiaxerba HUCTHHE™ HUCY MpejcTaBbana rnoceban
npoblieM HH 3a jefHy O YroBOpHHX cTpaHa.'” MehyTum, nocrasiba ce
NHUTale MMa JId NpeBape y ciiydajy Ja CHTHO MOCTaHe KpYNHO 3a00u-
Na)Keme UCTUHE, Ta4HH]€E, Aa Kyrnau Oyze npekomepHo owurehex rnahajyhu
HEKY CTBap MHOTO CKYTJb€ HEro IITO OHAa 3aUCTa BPEIH, a TO jé YUHHHO
yciieql JTyKaBor M JOJIO3HOI' MOHalawa NpoJiaBLa.

Iojam invicem se circumsribere nomumwy Jlurecra:

Idem Pomponius ait in pretio emptionis et venditionis
naturaliter licere contrahentibus se circumvenire.

Quemadmodum in emendo et vendendo naturaliter
concessum est quod pluris sit minoris emere, quod minoris sit
pluris vendere et ita invicem se circumscribere, ita in locationibus
quoque et conductionbus iuris est."’

Ja nn je oBae pev o kiacMuHOj rpeBapu? Moxe JiM ce OBaj nojam
MOJABECTH T10J] 3HAYEHE [TPEBApE, YIPKOC YHIHLEHULIM /12 j€ TPAaBHOTEXHHY-
KH MojaM 3a rnpesapy dolus, oqHOCHO fraus? Heku KnacH4HH NpaBHULM
UX U3jeHa4aBajy,”’ apyru oApH4uy OBO M3jeqHaYaBarbe.’!

Mapujan Xopsar cmaTpa a ce He MOTY M3jeIHAYHTH OBA JIBa I0jMa,
na ce circumvenire He Moxe nojsectd nox dolus.?? Ilpema Xopearty, He
MOXE C€ JI0JIO3HO OKapaKTepucaTH IMOHAIIalke CTPaHKE KOje TEXH Ja 3a

17 0. CrauojeBuh, Pumcko npaso, Beorpan 2003, 370.

8 D 4.4.16.4 (Ulpianus libro 11 ad edictum).

19 D. 19.2.22.3 (Paulus libro 34 ad edictum).

20 Tako unuu JlaGeon y cBojoj aeduumumjn dolus-a; D. 4.3.1.2 (Ulpianus libro 11

ad edictum)

2l Tako uunm [Masne: D. 17.2.3.3 (Paulus libro 32 ad edictum).

22 »IIpuje ceera, Taj circumscribere orpaHnyaBa ce camo Ha QOpPMHpAILE BUCHHE

UMjeHE, @ HE OJHOCH C¢ Ha CBEHTYA/IHC MPABHE K ¢u3nvke ckpHBEHE MaHe 300r KOjUX
Ce LijeHa CBEHTYanHO ykasyje HeanexsaTHoM. Hanasme, »PUpO/Ia NpOMETa pobom™,

BpHjeaHOCT oapeljena norpebama (CyGjeKTHBHA BPHJEIHOCT) U J1jE/IOBAIE 3aKOHA TMOHYIE
U MOTPaXHe HA PUMCKOM JIMOEPATHCTUYKOM TPXKULITY OHIM Cy OIy4HH 32 GopMHUparse
UMjeHa ¥ Ha Toj Ga3u fonask A0 MOryhHOCTH Ja ce cTBap npoaaje M Kynyje M3HAL WUIH
HCTOA HeHe OGJCKTHBHC BPHJEHOCTH, Jakje Oa AONasH [0 HecpasMmjepa OGjeKTHBHE
BPHJECAHOCTH M UMjEHE, MAKO Cy cybjexTBHO 00je CTpaHKe ¢ THME 3al0BOJbHE, M.
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cebe W3BYYE KOPHUCT M3 YroBOpa M Herupa Jia je cTpaHka koj Yropopa o
Npoaaju Ay>KHa paiiTH NPOTUB CBOJUX UHTEpeca Y KOPUCT ApYyre CTpaH-
Ke, KOja je €BEHTYAIHO Y He3Hamy.?

VY npuror cBojoj T€3M, OH HaBOAH W MHILJbEHA HEKMX KIIACMYHHX
npaBHUKa (/lnoreH BaBuiowmaHHH), HaKO HCTOBPEMEHO NPU3HAjE a UMa
npaBHHKa Koju ce ca TuM He crnaxy (Lluuepon, Crouk AHtunarep). To
my omoryhaBa Jia 3aKkJby4H Jia je ,,HOPMaJHO J1a ce koA npopaje 3apahyje
M Jla Hecpa3Mep lieHa, YKOJIHKO C€ He pajM O MpaBoj MpeBapH, KIacH4HH
MPaBHHLIM CMATPajy AO3BOJLEHHM H HOPMATHUM®,24

Yunu ce ga 61 ce XopBaToB 3ak/by4aK MOrao A04aTHO npodnemMa-
tu3oBaTH. [1pBo, 0Baj yBaXkeHH pomMaHHCTa MpeHeOperasa YHHEHHULLY KOJy
M caM MpHU3Haje: He BJaja MOTIyHO carnacje Melly Ki1acMYHHM pPHMCKHM
NpaBHULIMMA Y BE3H C KapakTepoM circumsrciptio. Jlenyje na 3aro, MOXJa
0J1aK0, M3BOAM 3aKJbyYaK HHje ped O MpeBapHOM MoHawamy. Jpyro, 3a
TPEHYTaK CE Baj/ba 3aJPXKATH Ha TEPMHHY KOJU XOpBAaT KOPHCTH: YKOJIH-
KO ce He pagu o mpaeoj npesapi..” (noasykao B. B.). U oH, usmena,
npuxsata MOTYRHOCT Ja Hecpa3mep ueHa Oyne npobieMaTHyaH 3a Kyli-
ua, MehyTuMm, He CaHKUHOHMIIE I'a YKOJTMKO HUje ped O MpaBoj NPEeBapH.
OBa MoryhHOCT je, YMHH ce, JOBOJbHA Ja CE€ MOCTABH MHTamke MMa JIi
cuTyalnMja y kojuma ta MoryhHoct nocraje peanHoct? C apyre crpane,
Tpeba npobeMaTH3oBaTH Kakea je TO',fipaBa npepapa‘?

Ha i je Ty peu o Beho_] HECpa3MepH Wik 0 JOJIO3HUjeM MOCTyNamwy
Npoaaslia, OJHOCHO Jia JIM je KpuTepujyM oOuUM HecpazMepe HiH oO6uM
oncyctra bona fides? Ynunu ce na 6M vnak mMorao Ja ce NnoHyAad HEUITO
Jpyraiyiju craB Koju He OH Tako UCKJbYYMBO HETHMPAO CIrcumsrciptio Kao
npesapy.

Hako uutupanu [asioB cTaB 0 yoOHuajeHOM MOHALIAkY KOJUM ce
NOKyIIaBa NpoJiaTi Mame BpelHa CTBap 3a BHILE HOBLIA TO HE TPETHpa
Kao MpeBapHO MOHAlIae, HaKo ce nbepanHo Tpxkuuwite Puma wecro cyc-
peTaso ca OBaKBUM CHTyallMjama, 3aK/bY4HTH JIa PUMCKO KJIACHYHO Mpa-
BO HE NOCTAaBJba 3aXTEB 3a [IPAaBUYHOM LIEHOM, CaBECHOINY U MOIUTEHEM,
Jeilyje, Unak, JeAHOCTPaHo.

HaBeeHUM TEKCTOBMMA MW CTaBOBMMA, MOIY C€ CYNpPOTCTaBMTH
[ToMnioHujeBH OAIOMUM:

Horvat, ,,Circumsriptio i bona fides kod kupnje®, Zeszyty Naukowe Uniw‘ersytetu Wro-
clawskiego, Zeszitynakove, Nauki spoleczne, A, 34, Warsawa — Wroclaw 1961, 33.

23 Xopaar nonemuie u ¢ L{MepOHOM, OTHOCHO HEMOBHM HaBEACHHUM NPHMEPOM
TProBua Koju Mpojiaje CBOj ToBap xuTa Ha Postocy, He obasewuraBajyhu craHOBHUKe Jia
ce ocTpey npuGmmkasajy u ocrane nahe. [Ipy TOM HEABOCMHCIEHO KpUTHKYje Lluue-
POHOB CTaB MO KOjeM je MmpojaaBall »xuta Mo gyxaH Ja 00aBeCTH O JOJACKy OCTaIHX
naha, cmarpajyhu na LlMuepoH umMa Ha yMy €THUKH Mieall bonus vir, a Aa PaBHUIM UIIAK
onepully ca T0jMOM sapiens vir ONHOCHO OHaj KOju WITHTH cBOje uHTepece, M. Horvat,
83 u name.

2 bid.
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lure naturae aequum est neminem cum alterius detrimendo
et iniuria fieri locupletiorem.?>

Pretia rerum non ex affectu nec utilitate singulorum, sed
communiter funguntur...*°

Buau ce na [TomnoHHje HHCHCTHpA Ha TOME Ja HUKO He Tpeba aa
ce o0orary Ha WITETH U HEMPaBIH YYUH-EHO] IPyTOME U Jia Ce LieHa CTBa-
pH He oxpelyje Ha OCHOBY HAKJIOHOCTH WJIM KOPHCHOCTH 3a IOjEAMHLIA,
HEro yomwTeHo. Moxe ce, cTora, MOCTaBUTH MUTalke UMa JIH CMHCIA
NPETOCTaBUTH KaKO HU KJIACUYHO PUMCKO I1PaBO HHje MOTIYHO Heorpa-
HHYEHO, AUOepaIHO MOCTaBWIIO MpaBuia o circumsrcibere, na je Beh y
OBOM mepHoay OMNO MHTepBeHLMja koje he IUTHTUTH Kynua oj npesap-
HUX paJibH MPoJaBLa, HeBe3aHO 32 0OUM WM CTereH Hecpa3Mepe LeHE
HJIH HErOBE JI0JIO3HOCTH?

Muunubewe Koje ce y OBOM paxy HcTHuYe oxpabpeHo je craBom Ll{u-
MepMaHa KOjH HaBOAHM Ja ubepaiin3am KJIaCHYHOr fepHoja HHje Heorpa-
nuueH. [ToxpeleH je crporum MopanHHUM cxBaTawbUMa ayTOPUTATHBHOT
narepdamuiivjaca, Koju je 6MO cBecTaH Ja, NOpe] CBOJUX MHTepeca, UMa
obaBe3y Ja BOAM pavyyHa W O clabHjuM, CUPOMAILHWJUM MPHITaJHULIHMA
cBoje 3ajennune.”’

Haxne, Hacnyhyje ce n1a je unak y oapelhjeHum ciyyajeBuma nubepa-
JIM3aM TPXKHULITA MOPAo [a yCTyKHE NpeJl 3aXTEBOM /1a Ce MOpa MOCTyaru
CaBECHO M NMOLITEHO, Aa HEKe pajme MpoJaBalia WMak HHUCYy Morie OMTH
KapaKTepucaHe CaMo Kao CHTHO 3a00unaxee UCTHHE, J1a circumscriptio,
y oapeheHUM cHUTyaldjaMa, MOXe J1a 3Ha4uH U npesapy. MelhyTum, koje cy
To cutyauuje? Kako noeyhu rpaHuiyy namelly 103BoJbeHE H HEO3BOJBEHE
npeeape?

Hako ce yobuuajeHo cmarpa Ha je Mopal CTPOXH O Npasa, jga
HHje CBe IITO je JOIMYWTEHO YjeIHO H YacHo,?® npeBapa ce y nponajHum
yroBopumMa Mpolieyje C NpaBHOI, a He ¢ MopanHor acnekta. [locroje
Clly4ajeBH KaJa jaBHU NOpeJaK WHTEPBEHHUUIE Yy 3alITHTH ciaduje yro-
BOPHE CTpaHe: 3alliTHTY Y>kKHBa nuile Mnahe ox 25 roguHa (minor) yxo-

25 D. 50.17.206 (Pomponius libro nono ex variis lectionibus).
26 D. 35.2.63 (Paulus libro secundo ad legem Iuliam et Papiam).

27 R.Zimmermann, 256. Ha oBo Munubeme Lumepmana Hanosesyje ce 1 MarnonHa
Cuu, koja ucTHye Aa, ¢ 063UPOM Ha TO Ja Ce Ha CTpora MopajiHa CXBarawa bonus pater
Jamiliasa nvje MOrno BUllle padyHaTH OI BPEMEHA Kaia c€ TPrOBHHA MPOUIMpHIIA Ha 00-
nact Meautepana (apyra nojosuHa rnepuoaa Peny6nuke), npetop je MOpajHH MPHHLMIT
CaBECHOCTH M MOLUTEHA CAHKIIHOHHCAEM NTPETBOPHO U y NpaBHu npuHuui. [Ipema tome,
cnobonu yrosapama lieHe, CaMUM THM H circumscriptio, 6une cy 1nocraB/beHe HE Camo
MOpaiHe, Hero W npasHe rpanuue, M. Cuy, ,JlpaBuvHa ueHa (pretium iustum) v eHa

MPUMEHA TOKOM HcTopHje”, 36opnux Mamuye cpncke 3a Opywmeene nayke, 120/2006,
204.

28 D. 50.17.144 (Paulus libro 62 ad edictum): Non omne quod licet honestum
est”.
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JIMKO je YroBOp 3a mbera HerioBo/baH 300r 3HaTHe Hecpasmepe uamely
BPEIHOCTH CTBapH W LiEHE H, Maja c€ He paju O [peBapH, MOXe 3axX-
TeBarTy roepahaj y npehaiume craibe U3 pasjiora He3pesocTH (restitutio
in integrum ob aetatem).”® Jlusuje cnoMume eauie Koju cy 299. rogute
npe Xp. eHEPru4HO CIPEUHIIH TMOAN3abe LICHE XKUTAa HAMEHEHOT N0/IelH
cupoMalHuM rpaljanuma (cura annonae).’® Ilopen Tora, YanujaH HaBoau
3akoH Lex Iulia de annona xojum cy 6una 3abpameHa yaApyKermha Ydju je
LML OHO MOAH3aE LieHe XuTa.>!

MelyTiM, cCBe Cy 0OBO MPUMEPH HHTEPBEHLUHOHH3MA [pXKaBe BHLIIE
y cdepH jaBHOT, HETO TPHUBATHOr NpaBa. 3Ha4HM JIK TO Aa UHTEPBEHUHM]a y
NpUBATHOMPABHUM ofiHOCHMA Huje 61uno? Ha oBo nuTame Tpeba, uarnena,
JaTH HeraTMBaH OJNOBOP OAHOCHO McrahM fAa Cy M Y NPHBATHHM OJHO-
CHMa I0CTOjajie OKOJIHOCTH KOje Cy 3aXTeBajie NMPaBHO CaHKLIMOHUCAE.
Te okosnHocTH OMile GM NPEBAaCXOJHO, YHHH C€, 3JJ0HAMEPHO HaBolere
KyIia Ha 3aKJbyYHBa€ 3a Hera HEeMnoBOJBHOI YIrOBOpa M NMPHKPHBAHE
(U3MYKHUX MaHa CTBapH.

To je, Tpeba ucraliv, rpaHuia, O]l Koje CHTHA TpEBapa MOCTaje
KpYIIHa, OKOJIHOCT KOja 3acilyXyje 3alliTUTy KynuesHux mnpasa. To je, yo-
CTaJoM, a Haja/be he aHanM3a MOKyWaTH Ja JOKaXKEe, OCHOB KOJUM C€
PUMCKa KJIaCHYHA jypuIipyeHLja pykoBoHia cTeapajyhu cBojy (p)eso-
JyUMOHapHy Knay3yny — quidquid dare facere oportet ex fide bona.

VY Be3u ¢ OBOM KJIay3YyJIOM BXXHO je 1aTH OATOBOP Ha JiBa IUTaiba:
Kako W 3awTo? Moxe ce Mo4eTH O OHOI Marb€ CIIOPHOT, OJAHOCHO Tpe-
6a ce no3abGaBHTH MOCTENEHUM HAuYMHOM TpeTBapawa iudicia stricta 'y
iudicia bonae fidei.>*

O6nurayuone obasese cy YTY)XuBe y PuMy nocebHOM rpynom
Tyx6u — actiones in personam.*> C 063upoM Ha To Ja cy oBo Tyxbe koje
je npensubano ius civile, wnxose ¢opmysie 3aCHOBaHe Cy Ha mpaBy (in
ius conceptae), na ce qyxHuuka obase3a m3paxasa y (GOpMyJId TE€pMH-

2 D, 4.4.9 (Ulpianus libro 11 ad edictum).
30 D. 48.12.1. (Ulpianus libro nono de officio proconsulis).

3D 48122 ¢ Ulpianus libro nono de officio proconsulis).

32 Mma pa3snHuUMTHX CTABOBA y BE3W C BPEMEHOM HacTaHka iudicia bonae fidei.

Mejep Bepyje Aa je To Bpeme Iluuepona u werosor aena De officiis (R. Meyer, 77).
Illepmajep onBalyje OBaj CTas W BPEMEHCKHM OKBUP CMEIUTa Y ApYry monosuHy Il Beka
npe Xp. (M. J. Schermaier, 75.). Mma u aytopa koju ce onpenembyjy 3a Il sex npe Xp. (K.
Zweigert, H. Kotz, 116; A. Watson, The Law of Obligations in the Later Roman Republic,
Oxford Clarendon Press 1965, 52).

3 Yma muuubema Ja cy NOCTYNUH in personam, TI0 CBOjOj CTPYKTYpH, obIHLH
(opManM3oBaHe U KOHTPONHCAHE OCBETE, jep Cy y PuMy, MomyT ApyruX Hapozaa, npBu
NpeAMeT MPOLECHE 3alTHTe GUIN JCAMKTH (BEPOBATHO iniuria W furtum), pa 61 KacHuje
MpaBHY NOCIOBH JOOUIIN 3ALITHTY TAkO LITO CE HEN3BPIICHHE 00aBE3C CXBATa KA0 AC/HKT,
M. Munowesuh, 197, ¢pu. 74.
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HOM oportere,>* a caM caapikaj werose o6aBese TEPMUHOM dare, YKOIUKO
je ped o mpeHocy oxpeljeHOr mpaBa OJHOCHO dare facere® y ocranum
Cly4yajeBUMa.

[TpumeTHo je na je y oba HaBeaeHa ciiy4aja, Ouo a je ped o oape-
heHoM unu HeoapeheHOM Ty>KHOYEBOM 3aXTEBY, CyAHja Y BPJIO CTELIHCHOM
MaHeBapCKOM Ipocropy. HauMe, uMmeHnLa 1a OH HUje Yy NPWIHLH Ja ce
oba3upe Ha HaBOJE TYXKEHOTR, HEro Jia caMo HcnuTyje GopMasHy HCnpas-
HOCT TY>KMOY€EBOT 3axTeBa, oMoryhasana je na A0JIO3HO MOHAILAE je/IHE
cTpaHe TpHjyMdyje y OHOCY Ha HOMHMHAJIHO MO3MBakbe Ha bona fides y
CBHM TPAaBHUM IOCIIOBUMA.

3aHUMJbHBA je, Ha MTPUMEp, CUTYyallHja Y KOjoj MpoaaBall Ty>KH KyTII-
[1a KojeM je mpojao OONEeCHOr KOHWba WIH JAOJIO3HO YYHHHO OWIIO KaKBy
Apyry npesapy npwinkom npoaaje. Kynau, Ty>keHH, MOKyIaBa Cyauju aa
yKaXe Ha T€ JOJaTHE, ajld U3Y3€THO Ba)KHE OKOJIHOCTH, Koje OH Morne
OMTHO fa yTU4Yy Ja meroBy oanyky. Mehytum, cyamja Ha To He obGpaha
naxmwy, ouewyjyhn caMo na nu cy cBU eneMeHTH (GhopMysie HCIIpaBHO
NOMYHEHHU U J1a JIK NOCTOjH (popMasiHa ONpPaBAAHOCT TYXKHOUEBOT 3aXTe-
Ba. Ty he onpaBaaHoct cyauja, HECYMHHUBO, YTBPAUTH ajid, HCTOBpEME-
HO, HEroBa Mpecyaa, U3pa3oM MOJEpHE TEPMHHOJIOIMje, HAKO JIerasHa,
HHjE U JIerHTUMHA.*

[Ipe cBera nenarHowhy crapux npaBHUKa (veferes),”” y HHTEHUM]H
dopmyne cyndja caga 6usa ymyheH a cyau Tako Aa NpOLIEHH CBE OHO
LITO TY>KEHHU J{yryje Ha OCHOBY RoOpe Bepe — quidquid dare facere oportet
ex fide bona. OBO je peBOSYyUHOHAPHHU TPEHYTAK H Y 3alUTHTH Npasa KyIl-
ua. [Tpownpemwe uaTeHumje Gopmyne Kkaysynom ex fide bona omoryhasa
CyAMju na, npwiukoM oapehuBama npecyae,’® Boau payyHa o HaBomu-

3% Dare oportere je Beh panuje komronenra legis actio sacramento in rem, M. J.
Schermaier, 73.

35 OBo ce oaHoCH Ha exCIMLKTHY 06aBe3y Tyxenor. OH je Mopa U3BPUIMTH jep je
o 3akoHy obase3aH Ha T0. Kako Bujakep (Wieacker) xaxe: , JlonHowemne npaBHor 3axresa
TYXHOLA PUTYalnHUM H3roBapameM (Qopmyrne, caza je npedopMynucaHo y 0GjeKTUBHO
dopmynucan ocHOB 3a JoHOUIEHE OMNYKe MarucTpara®, F. Wieacker, Romische Rechtge-
schichte: Quellenkunde, Rechtsbildung, Jurisprudenz und Rechtsliteratur, Miinchen 1988,
102.

3% Bpeau, MehyTuM, HanoMeHyTH Ia TO CBakako He Ou Gmia KOHCEH3yaJlHa
npoaaja.

37 M3pas veteres NpeACTaB/bao j¢ HA3MB 3a CTApe MpPABHHKE KOjU Cy JaenoBa-
1M npe Kpaja penyOiMKe, W KOjU Cy, Y 3HAK BEJIHMKOr MOWTOBAbA, Ha3UBAHH cmapu 01
CTpaHe jypucnpyneHara kinacuuHor nepuona. Bua. O. Cranojesuh, Gaius noster (npunoz
ucmopuju pumcke npagve nayxe), beorpan 1976 u ucrm, ,,O I'ajeom aeny Rerum cot-

tidianarum sive aureorum libri VII, Ananu Ilpasnoz haxynmema y Beozpady 1-4/1983,
639-651.

38 Judicia bonae fidei, cnencTBeHo 0BOME, NPEACTaB/bA GHTHO obenexje y UCTO-
PHjCKO] €BOJYLMjH O nocTynka legis actio sacramento 10 KOTHHUMOHOI MOCTYIKA.
[Hepmajep ucTuye Aa je HajBaXKHH]UM MOMEHAT Cje/IMbhaBae Hadena bona fides ca Gopmy-
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Ma Kymnua Kao Ty>EHOT, KOjH MOry OMTHO yTHLATH Ha ucxon cyhema.’®
On je cama cnobogaH a caMOCTalHO Pa3sMOTPH TY>KOEHM 3axTeB M 1a
MPOUEHH, y CKIIaay ca 106poM BEpPOM, Ja JIH j€ U Y KOJIMKOj MEpPH caMo
NOTpaXKMBatbe 3aCHOBaHO.* YV oBom cMmucity officium cynuje je npourrpen
Ofl MYKOr MPUMEHHBaba YMILEHHLA U3 (PopMysie Ha MpOLEHY onpapja-
HOCTH THX 4YMBeHULA eX fide bona.

TlocraBiba ce NHTamWe: YKOIMKO circumscribere HWje MpencTaBbao
OUNO KakBy MNpeBapy HJIM CaMO CUTHY KOja He TMO/UIEXE [MPaBHOM
CaHKLMOHHCAKY (3a MITAa C€ HEKH ayTOpH 3aNlaXy), YKOJIHMKO je MpH-
XBaTaH nubepanu3aM TPXKHUILTA, 4 CAMUM THM W TIOTIYHO CJI0GOAHO
3aK/bYYMBAILE YrOBOpa O MPOAAjH, 3alITO je YONUITe NMocTojana norpeda
Ja ce YBOJM jeJiHA HOBA Kiiay3yna y GopMyily Koja je TOJMKO MpOMeHHIa
nosioxkaj owrreheHe u npesapere crpaHe?

Huje nu moryhe ma cy puMCKH npaBHMUM, YpaBo carienasajyhiu
YeCTe CNy4ajeBe HajpasIMuUTHjUX TIpeBapa, O KOjux cy, BepoBar-
HO, HajOpojHHMje Oune OHEe KOA YroBopa O MpoAaju, Kao HajBaXHHjer W
HajpacnpoCTpakeHHjer, JOULTH Ha PeBONYLIHOHAPHY HJiejy YBOhema Kila-
y3yne ex fide bona? Jla cy cutHe npesape Ouiie yBeK caMO CUTHE, TEILKO
Ou ce, YMHHM ce, MojaBUIIa CBECT O MOTPeOH 3allTHTE IpeBapeHe CTpaHe.
Henyje, crora, moryhe pa, mopex peakudja Ap>kaBe Ha jaBHOTPABHOM
nosby, oBo 6MBa OArOBOp MpeTopa MU jJypUCHIpyAeHLHje Y MNpPHBATHO-
MpaBHUM OJHOCHMA, YHME HHjC YMareH J0TajallikbH nn6€panu3aM y
3aKJbYUMBatby MPABHUX MOCIIOBA, HUTH je TPXKHLUITE, HCcTOpHjckH je Beh
MOKa3aHo, Tprieno OUI0 KakBe MOC/eIULIE.

YuHM ce na je OBa Kiay3ysla HE caMO PEBONYLIMOHApHA, HEro u
€BONYLHOHA, ¢ 0O3UPOM Ha TO Ja OX HeHOr yBoljerma MOMUIbE MOTIYHO
JpYyrauujd, 3a BaKaH CTETEHHK BWIUM OOWM 3amTuTe mpasa olurehene
cTpaHe, y HauleM ciyd4ajy, kynua. [locne weHor yBohjemwa, y nojMy 3a-

JIOM, ¥ BbUXOBO MHTETPUCALE Y 3aKOHCKY Tporenypy. Pesynrar je npommpen-¢ opnaihema
cynuje, M. J. Schermaier, 76.

3 Wucuctupamem Ha nosusamy Ha fidem bonam, cyauja cana He y3uma y o63up
CaMo M3pHYMTE JoJarke cTpaHaka Gopmynn, TymMayehn UX CTporo npeMa ynorpebibeHuM
M3pa3MMa H peyuMa, HEro M CBE EBEHTYaNIHE JOJIO3HE pajlibe WM rpeBape Ha Koje My
MOXKE YKa3aTH TY>EHH Aa UX Tyxunal nounHuo. To he y BEeNMKoj MEpU CyaUMjCKy OUTYKY
yuuHHuTH BepopoctojujoM (R. Meyer, 126). Y uctom cmucny Xopsar u Llumepman —
Burtakep: Cyauja Moxe a mpuxBaTd CBE A0JATHE Cropa3syMme CTpaHaka (pacta adiecta),
MOXE YBaXHTH CBAKO NMPEBAPHO W HEMOIUTEHO MOCTYNAlbE CTPAHAKa, Na CE TY)KEHH MOTao
N03MBATH TPe CyAHjOM Ha Tyxuodes dolus, Makap y ¢opMmynu Huje npensuhen exceptio
doli (doli exceptio bonae fidei iudiciis inest). Cynuja u Oe3 npuroBopa yBaxasa CHIy 1
MPHHYY Kao OCHOBE KOjH MOry ofOMTH TyxuoueB 3axteB, M. Xopsar, 40; R. Zimmer-
mann, S. Whittaker, 49.

4" Hako je Bezan dopmynom kojy mperop uimaje, Cyauju knaysyna ex fide bona
omoryhasa na o6GnuKyje CyWITHHCKH caipxkaj dopmyne. Tume je omoryheno ma ce
CMEKINAjy CTapH, KpyTH, (HOpManuaoBaHH MOCTYNMUM Aa GM ce€ MOCTUIIM MpPaBEAHHjU
pesyararu, M. J. Schermaier, 76.
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LITUTE MpPeBapeHe CTpaHe BHLIE HULITA HUje Kao paHHje. Jlo Tana eTnyky,
MOPAJTHH KOJIEKC MOHalllamba NMPHIMKOM 3aKJbyunBamha NPaBHUX MOCIOBA,
10CTA0 je NPaBHU MHCTUTYT*! KOjU je M Jajbe XKMBO pa3BHjaH aenarHolnhy
jypuvcnpyneHara.

Cyauje-nauuu y Hadeiy HUCY OWiM y MOTYRHOCTH Ja npuMersyjy
KJIay3yjly Ha KOHKpETHE cilyuajese, na cy rnoMoh u caBeTe TPaKuin ONL
yUYeHHX MpaBHHKa, YMja he nenatHOCT y OBOM CerMeHTy pa3Boja mnpasa
outn He3zaobunasHa. ludicia bonae fidei cy Ha Taj HauuH omoryhunu
HajIUMPH OKBHp J€JIOBarba KJIACHMYHE PHMCKE JypHCIpYyIeHLHje, Koja je
pa3M4MTa HEecaBecHa MoHaulama MpojaBala CaHKLHOHHCala Kao mala
fides aKTUBHOCT, LITO je caja cyauja, no ciryxOeHoj AyKHOCTH, OHO JIy-
XKaH 1a y3me y o63up.

Ilperxonna u3narawa GWia Cy ycMepeHa Ha HCTHLAHe yC/loBa
W CHTyallja MOJ KOjUMa je KyIal HMao MOTYRHOCT Ja 3aliTHTH CBOja
Npasa, Ha OCHOBY CTApOr LMBWJIHOL, @ KACHHjE W NpaBa KypYyJICKHX eJH-
na. Haueno bona fides y OBOj 3aLUTUTH WUrpa BeoMa 3HaanHy yJiory,
KOja orpejesbyje YTULAj jypUclpyleHUHje Ha paj Cyauja, W, joul BUUIE,
TyMader€ JyXa MPpaBUYHOCTH, KOjU C€, OHEKA, pa3jiuKyje OJ] ciy4aja J10
citydaja. JlocneHo moluToBame Kiay3yiie ex fide bona, Bpeny NOICETHTH,
MOXKe U3a3BaTH UCTe WM Behe Hempaple HEro Jii HheHO MOTIYHO OJICY-
CTBO. 3aT0 je Cyauja, a HajIpe y4eHW NPaBHHK KOJH M CaBeTyje Cyaujy-
-JlaHKa, Taj Koju MOpPa UMaTH MCTaHYaH ocehaj 3a 1o6po u nMpaBUYHO, Ka0
LluLepoHOB bonus vir y CBUM MPaBHUM CHTyalHjama.

3. CPEIIPI)OBEKOBHH KOHL[EHT

Ha temesby peliera K1acCHUHOT MpaBa Koje je YCBOjHO M JyCTHHH]jaH,
CPEHOBEKOBHHU MPaBHULM pa3BHjaid Cy TEOPHje O 3HAYajy WM MPHUMEHHU
bona fides. 1llxone rnocaropa W KOMeHararopa cy ce nocebHo UCTHLalle
y oBoj JenatHocTH. KomeHTaropu cy opHjeHTHcaHu npeMa npakcd. On-
CYCTBO KpPUTHYKOI caIvie/laBaba PUMCKOT [1paBa U U3pa3UTH J0rMaru3am
MIAK HUCY MOIIIM Ja Y JPYTH IJIaH CTaBe AONPUHOCE OBE LIKOJE. PUMcKko
MpaBo je, HHXOBOM 3aCTYrOM, MOCTANO MPABHUYKH HHCTPYMEHT, CHCTEM
NpaBu/ia U MOjMOBA KOJU jeé MOrao OWTH NPUMEHEH y CBAKOj CPEIHHH U
CHTYalHjH Kao omnuire npaso (ius commune).*?

Kao wro he ce Buner, jeauxo je bango Y6annu (Baldus de Ubal-
dis), NpUMNaJHHK KOMEHTAaropa W MOCHeAHH BENHKU CpeJHhOBEKOBHH
NpaBHUK, OA0 PCJIAaTUBHO KOXEPCHTHY OLEHY 3Ha4YCmwa H ne(bnﬂncafba

4 Knaysyna quidquid dare facere oportet ex fide bona ognocuna ce u Ha obaBe3e
cTpaHaka y komnensauuju. Cyauja je Morao rnpeGUTH M CBE 3aXTEBE TYKEHOT U3 HCTOr
npaBHOr nocia (ex eadem causa), Yak M YKOJIHKO HUCY 6uiie UCTOBPCHE (ex eadem spe-
cie). Haueno bona fides ne 6u n03Bonuno na TyxkeHH cBojy ofaBe3y mopa Ja UCIYHH Y
LIETMHY, YKOJIMKO M CaM MMa 3axTeB M3 UCTOr MpaBHOr Mocia, R. Zimmermann, S. Whit-
taker, 52.

2\, Munowmesuh, 110.
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OBHX TepMHMHAa. MeljyTuM, U BEroB paj ce yIIaBHOM OCJlakao Ha Uieje
Apucrtorena u Tome AKBHHCKOT.

[IpaBHuum npe banna, 6uno ga cy nucanyd o pUMCKOM WM Ka-
HOHCKOM IIPaBy, KOPHCTHIK Cy bona fides na omuury Tpu Tuna mipas-
HOI TMOHaIlamka KOje Ce O4YeKyje O YrOBOPHMX CTpaHa: MNpBO, CBaka
crpaHa Ouna je y ofaBe3d na Apkd jAary peu. [lpyro, jellHa cTpaHa He
cme Hckopumhaeatd apyry Tako wrto he je moect y 3abimymy wiu
MOCTaB/baTH MPEBHLIE CTPOTE YCIOBE MOC/IOBAM:A. Tpehe, cBaka ctpaHa
Tpeba na nowryje obasese koje 6u npeno3HaJ1a caBeCHa M MOUITEeHa 0COo-
0a, yaK UaKO UX M3PHUYMTO HUCY MPUXBATUIIU.*

Cpenr0BEKOBHM TMpaBHULM Cy 00aBe3dy JpKarba PEYH 3aCHHMBAJIH
Ha pUMCKMM TekcToBMMa. Kao mpuMep y3er je YnnujaHoB parMeHT u3
Jurecra:

Huius edicti aequitas naturalis est, quid enim tam congruum
fidei humanae quam ea que inter eos placuerunt servare.

Bunu ce na je YnanujaH nosesao fides, y cMUCITy JApiKama fare
peuH, ca npupoaHom npasuuHowhy (aequitas naturalis), WITO je y cKamy
ca JbYACKOM BEPOM Ja MOLITYjy OHO WTO ¢y ce MehycobHo porosopunu.
Ob6aBe3e HacTasie Ha OCHOBY KOHCEH3yCa WU TOCIOBa ius gentium cy
npupoaHe obnuralmje 3a pasinuKy o4 UMBHIHUX. Y

Y kaHOHCKOM mpasy, ['paLMjaHOB JIeKpeT caapKao je ABa nNpHMe-
pa obnuraija 3a Koje ce cmarpa jaa cy Guie obasesyjyhe, nako, npema
CTPOrOM TyMauery PUMCKOr rpaea, He O6u Oune yTyxuse.*® Y nexpern
nane 'prypa IX HaBomunu cy pUMCKH MPUHLMI Aa CE€ YTOBOPH MOpajy
nowtoBaru.*’

Apyra obasesa nonasuna je o Havela Ja HUje[Ha CTpaHa He Tpeba
na obmatbyje HuTH HCKopuuihaBa apyry crpaHy. Texcr, KOju ce Takohe
npunvcyje YinujaHy, 1 y OBOM CIIy4ajy j€ NMOCIyKHO Kao U3BOP:

Venditor si, cum sciret deberi, servitutem celavit, non evadet
ex empto actionem, si modo eam rem emptor ignoravit: omnia enim,
quae contra bonam fidem fiunt, veniunt in empti actionem.*®

43 J. Gordley, Good faith in contract law in the medieval ius commune, Oxford
2000, 94.

4 D. 2.14.1 (Ulpianus libro quarto ad edictum).
4 [lpema pPUMCKMM NpaBHMLMMA NPUPOJHA OOIUrallMja je¢ W3BPLIHA, anu HE M
YTYXHUBA.

¥ Yionnko ce u3ohauy pajnoBa obeha HakHana 3a nmocao koju he ypaaurtu 3a
upkBy, To 0b6chamwe Tpeba onpxard. Mcro Baxu M 3a cny4aj kaga Hanbuckyn obeha Heko
n06po MaHactupy npe cMptd. To obehame Tpe6a na ucnyHu mweroB Hacneauuk — Glossa
Ordinaria to Decretum Gratiani, 1595, Causa 12, Quaestio 2 (npema J. Gordley, 98).

47 Decretales, 1.35.3: Aut inita pacta obtineant firmitatem, aut conventus, si se
cohibuerat, ecclesiasticam senentiat disciplinam. dixerunt universi: pax servetur, pacta
custodiantur (npema J. Gordley, 98).

8 D. 19.1.1.1 (Ulpianus libro 28 ad Sabinum).
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Kyniy je Ha pacnosiaramy, y Ciy4ajy NPHUKpHBama HEKMX 0coOu-
Ha n1o0Opa koje ce mnpoaaje, TyxOa ex empto. Hcro pelnewme npeanaxy M
CPEAHOBEKOBHH ITPABHULIM.

Si venditor sciens obligatur aut alienum vendidisset et
adiectum sit neue eo nomine quid praestaret, aestimari oportet
dolum malum eius, cguem semper abesse oportet in iudicio empti,
quod bonae fidei sit*

Y oeoM [TomnoHHjeBOM TekcTy U3 JlMrecta CpelbOBEKOBHH IpaB-
HULM MCTHYY aa, Oynyhu jna je npomaja KOHTpakT bonae fidei, He cme
6utu Mecra gomycy. Kynay 61, cneactBeHo 0BOME, HMao MpaBo 3allUTHTE
YKOJIMKO 6K My nmpoAaBail HECAaBECHO NMPOAA0 UMOBHUHY APYror JHLA, UC-
TOBpEMEHHM NpehyTKUBabEM T€ OKOJIHOCTH. CaBEeCHOCT He TpNH oOMaHy
W NpeBapy, TO je CyLUTHHA OBE MOpPYKE.

[nocaropu cy pa3swid npBy LieMy MO kojoj ce Mory neduHuca-
TH HecaBeCcHO MoHalawe, npepapa U obMaHa. OHU pa3iiuKyjy ABE BPCTE
fpeBape: ,,y3pOUHy*, KOja HaBOJM JIMLIE Ha CKJIaNalke YrOBOpa Koje HHaue
He OU 3aKJbyYHIIO, U ,,MHIMIEHTAJIHY , KOja HaBOJH JIMLIE HA 3aKJbYUCH-E
yroBopa Mo MHOIO HEMoOBOJbHHjUM ycioBuma. Kao mpumep 3a y3pouny
npeBapy MOMHIbE Ce ClTy4aj npojaje Kowa, MpU KOjoj MpoaaBal Moxe J1a
npehyTu Kynuy kako he My ko 6uTH yckopo oxyset (Oymyhu aa nponaje
Tyher koma, na je Moryha eBUKLHja Of CTpaHe NPaBOr BIAaCHHKA), 10K 6U
HHUMAeHTanHa Ouia y ciydajy Kaja npojasall HCTHYE [1a KO HMa Makhe
rojiuHa, Kako Ou ra mpojiao Mo BHUIO|j LEeHH.>

CpencrBa 3alITUTE 3a Kynua y OBUM Cly4ajeBUMa Cy pa3ivyu-
Ta: ako je ped O Y3po4HOj MpeBapH, Kymaif UMa MpaBoO /1a pacKHHe Ta-
KaB YrOBOp, JIOK KO MHLIMJICHTAJIHE MPEBape MOXKE 3aXTEBATH CPa3MEPHO
cMambetbe LieHe.)! OBO cpebOBEKOBHO peluetse mojicelia Ha roToBO HieH-
THYHO pellehe PUMCKOr KJIACHYHOr IpaBa U KyIyeBa MpaBHA CPEJICTBA
actio redhibitoria w actio quanti minoris aestimatoria, camoO y JIpyrom
KOHTEKCTY.

Hmajyhu y BHIXy OBY OKOJIHOCT, [IOCATOPH Cy C€ JA€Ta/bHHjE IO-
3a0aBHIM MpaBHMa KyILa YCJI€[ HECABECHOr MOHAlllaka Mpojasua, y
CYWITHHHU NpBU NyT U aeduuuinyhu nojam laesio enormis.>? Buiie Huje
CIIOPHO J1a JIM LieHa Tpeba aa Oyae mpaBHYHA, HErO KaKO Ty NMPABUYHOCT
06e30equTH U3 yria npaBa Kymnua.

Ceeru Toma AxBuHCKH, xpHuithancku muciunan XII Beka, koju je
nopen [InaroHoBor, 610 OKPEHYT H APHCTOTENIOBOM y4ewy, rnonasehu on

¥ D. 19.1.6.9 (Pomponius libro nono ad Sabinum,).
50 1. Baldwin, The Medieval Theories of the Just Price, Philadelphia 1959, 164.
51 .

Ibid.

52 R. Zimmermann, The Law of Obligations — Roman Foundations on Civilian
Traditions, Oxford University Press, Oxford 1995, 259,
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ApHCTOTEJIOBOT CXBaTaa Jla HUjelHa CTpaHKa He cMe Ja ce borat Ha
pauyH apyre,** GopMysiHcao je MmpaBHO NMPaBUiIo Ha OCHOBY PUMCKOT KJla-
CHYHOT I1paBa Ja je CKyIJbe Npoaary 1 jeGTHHHje KyIMTH CTBap OJl OHOra
ILTO OHA BPEAH, caMo MO ceOH, HEerpaBeJHO H HEN03BOJHEHO!

Carius vendere aut vilius emere rem quam valeat, est
secundum se injustum et illicitum.>*

[Mpema AkeuHckoMm, obehamwe Tpeba npkaru 360r BpiHMHE OAaHO-
CTH CBOjOj pEYH.

Xyro I'pouuje, oCHUBAY LIKOJIE IPUPOAHOT Nnpasa, uMajyhn y Buay
He camo Xpuwthancke uaeane, Beh M aHTUUKE TNPHHLMIE MPHPOIHOT
npaBa, MHCOHPHUCAH je UCTOM uaejoM. OH 3axTeBa NOTMYHY jEAHAKOCT
JlaBamba:
In contractibus natura aequalitatem imperat, et ita quidem,
ut ex inaequalitate iura oriatur minus habenti.>>
['pounje, naksie, MHCUCTHPA Ha TOME Ja je Y MPHPOAM YroBopa
JEHAKOCT, W TO TAaKBa Jia Ce U3 HejeTHaKOCTH palja MpaBo 3a OHOT KO UMa
Mame.

[Tapanena oum muciauMa ['pourja moxe ce nponahu y Ilasnosom
tekcty y Jurecrama.’ Takolhe, npema nekpery nane I'prypa IX, ako je
Kyral, YTOBOPOM O MpO/iaju MpeBapeH MPEKo MOJIOBUHE MPaBHYHE LEHE,
MOXKE 3aXTEBATH O]l MPOJABLIA, YKOJIMKO K€U Ja OAPXKU YroBOp Ha CHa-
3, 71a My JOIUIaTH A0 npasuyHe leHe.’” EkBUBaJieHMja BpeHOCTH HHje
CXBaTaHa y CMHCIy Jla CBaKa CTBap MMa CBOjy YHYTpPallkby, CYLUTHHCKY U
HEIPOMEHJbUBY BPEIHOCT, HUTH je MpaBH4Ha LEHA BE3MBaHA 3a TPOLIKO-
Be MPOU3BOAIE CTBApH.d

Meljy cpebOBEKOBHHUM NMpaBHULIMMA TOCTOjasie Cy ofpeheHe au-
JieMe No NUTamwy Kaja he kyman uMaTy npaBo Ha 3alUTHTY, OJHOCHO LITa
Ce MOXE CMarpary NpekoMepHUM ouitehieM ycie HeCaBECHOT NOHallIaha
nponasua. Tako AuoHe (4zzo) cMmarpa ja, aKko je npaeudHa uexa 10, xy-
nau he 6wty npekomepHo omteheH ykonuko je niaruo 16, jep je 6 puue

53 Aristotel, Nikomahova etika (prevod R. Salabali¢), Novi Sad 2003, 21.

4 T. Akvinski, Izabrano djelo (izabrao, priredio i predgovor napisao T. Vere3),
Zagreb 1985, 19 u name
H. Grotius, De iure belli ac pacis, 2.12.8 npema M. Cuu, 214,
Quanti omnibus valeret — D.35.2.63 (Paulus libro secundo ad legem Iuliam et

37 Decretales, 3.17.3 (npema J. Gordley, 99).

58 Cuy HaBOAM Ja je pa3siMUMTOCT LEHE KOjy AMKTUPajy TPXKHIIHA KpETama
NPUXBAT/bMBA, U3y3eB ako OW oHa Guia yroBopeHa uckopuuhaBaheM HEMapHOCTH, JIaKo-
MUCJIEHOCTH, HEMCKYCTBA MJIM ApYyTe CINYHE OKOJIHOCTH apyre yrosophe crpane. [lopen
TOra, NPaBU4HA LIEHA MOXE J1a OAroBapa TPXKMIUIHOj CaMO OHIa aKo HEMa jaBHOMPABHMX
mepa yTBphHBama 1ieHe WM aKo HUje IMKTHPaHa OJl CTPAHE Y4ECHUKA y NPUBPEIH KOjH
¥Majy MOHOTONCKH 10JIOKaj HUTH je pesyntar kaprena, M. Cuy, 215.
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on nonosure ox 10.°° C apyre crpane, Ilnauenrun u Maprun TtBpae
Apyravdje: yKOJIMKO je NMpaBH4Ha LeHa cTBapd 10, kymai Mopa mjiatHTe
vak W Buue of 20 na 6u ce cMmarpasio Jia je npekoMepHo owrtehieH U 1a
Ou cTeKao npaso Ha 3aTUTy.%

Osga pacnpaBa Huje okoH4aHa HU TokoM XIII u XIV Beka. Bapron
u3 Cacodepara (Bartolus de Sassoferato) je y BenMKOj MepH NpOLIMPHO
PHMCKH HHCTHTYT npexomepHor owtehewa, 1a ra je NpuMeHHO W Ha 1o-
KPETHOCTH, YaK M U3BaH yroBopa O MpOoJajH, a KyIily je Aao NpaBo ¥ Ha
pacKH]1 YroBopa u Ipe Hero WITo MOKylLla Ja r'a OApaH Ha CHa3M cpa3Mep-
HHM CMatberbeM LeHe.®!

Tokom XVI Bexka He nocTOjH OujemMa OKO TOra JAa Kyrman Hma
MpaBoO 3alUTHTE y CIy4ajy NMpeKoMepHOr ourehema yciej] HeCaBeCHOr
nocTymnama npoaasua. MeljyTiuM, 0Bako MOCTaBJBEH MPHUCTYI [0CATOPa
M KOMeHTaTopa, uctvue LlumepmaH, cTBapa HerpaBHUYaH MOMOXA] yro-
BOPHHX CTpaHaka.S?

KonauHo, jowr jeaHa o6aBe3a yroBOpHHX CTpaHa, KOje€ CYy aHaJIH3H-
panu cperOBEKOBHH MpaBHHULM npe banna, Ouna je BezaHa 3a caBecHO
MoHalame U A00pYy BEpy Y KOHTEKCTY CBEra OHOra IITo Tpeba YHMHMTH
NpH 3aK/by4Yelby YIOBOPa, a LITO CE€ MOXE OYEKHBATH Ofi CABECHE W I10-
wITeHe ocole.

H y oBom ciyuyajy, Temesb je nponaleH y JIurecrama:

Nihil magis bonae fidei congruit quam id praestari, quod
inter contrahentes actum est. Quod si nihil convenit, hunc ea
praestabuntur quae naturaliter insunt huius iudici potestate.®

Tymauehu oBaj ¢parment, 3aKJby4ak je 1a HUIITA HHjE TOJMKO Y
CKJIajly ca 1oOpoM BEPOM Kao IUTO je W3BpLIABAE OHOr'a LITO CY YrOBOP-
HE CTpaHe JOroBopuiie. YKOJMKO HUILITA HHje JOrOBOPEHO, CBAKO Tpeda
Jia M3BpUIaBa OHO WITO je MpUpojHO 00yxBalieHO Y CKIady ca CyIujcKOM
omtykoM. [lenyje na cy oe obaBese, y CTBapH, MMILUIMUMPAHH YCJIOBH
3aKJby4€Ha YroBopa, Koju ce TyMaye OHja Kaja crpane hyre.%

59 Ogaj cTaB je apryMeHTOBao 1a Kynar He mopa obase3Ho 6urH owrteheH in du-
plum (nakne na je nuaruo 20) na 61 uMao npaso xa 3awruty, J. Baldwin, 170.

0 1pid.
v Ibid, 172.

2 Ako ce y3Me 1a je BpeaHoct creapu 100, mpocToM NMpUMEHOM [IOCATOPCKOT U
KOMEHTAropCKor' MpaBuila, MpoAaBall UMa MpaBo 3alUTHTE YKOJIMKO je owrteheH ca BHILe
on 50, nok he kynau oBo npaBo crehin caMo ako je IUIaTHO ABOCTPYKO BMUIY HeHy (200),
onHocHo W Buwe on 100, naxne 201, R. Zimmermann, 263. Byayhu na osakso npasuio
HHje UMao NOBOJBHY JjacHy aprymMeHTauujy 3a OfUTy MpAMEHY, BpEMEHOM Cy Ce€ cTBapana
HOBA MPABWIIA, KOja Cy Ce Pa3iMKOBa/a 01 CPEAILOBEKOBHE KOMYHE 10 KomyHe: Buprembepr
je Y3UMao kao KpUTEpHjyM npekoMepHor owitehiera aBe Tpehune (Landrecht, 1555, 1610),
IOk je, peuumo, bperarba npuMeruBana net JsaHaectuua, J. Baldwin, 171.

8 D, 19.1.11 (Ulpianus libro 32 ad edictum).

4 Mehyrum, CPElbOBCKOBHHU TPABHHUKM OBUM MIAK HUCY YCMeNd Ja aeduuuiny
rnojaM bona fides. Ymecto Tora, oHu yrpal)yjy pUMCKe TEKCTOBE y PasiMuMTe CHCTEME
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[TonyT npaBHUKA KOjU Cy My nipeTxonuid u banno je noncrosehnpao
bona fides ca npaBuunouwthy u caseuihy.® Mehytum, nocebHy naxiy
MOCBETHO j& jeHOM YCJIOBY MPaBU4YHOCTH, KOJHU j€ BEPOBATHO Ipey3eo
on Apucrorena u Tome AKBHHCKOT: Jila HUKO He cMe Ja ce Goratv Ha
padyyH apyre ctpaHe. banmo je OBO Hayeno Ha3Bao ,,ipaBUIO CaBECHOT
)KHUBOTA™ %

ApucToTen je, ykazaHO je paHdje, pacnpaBbao y Huxomaxoeoj
emuyu O0coOWHE KOMYyTaTWMBHe mnpasle, a TomMa AKBUHCKM je, HA OCHO-
By OBE pacrpase, 3aKjbyHHO Ja APEHOC CTBAPU Ha pYyrora noapasymesa
/IBa aKTa: y3ajaMHe MPaBHYHOCTH W AapexbUBOCTH. MehyThMm, banino ce,
Hako GalliTHHH HUXOBE MC)E, PA3NHKYje O NPETXOJHHKA Oaw 1Mo Tome
IUTO je MOCTABHO OPWUIHHANIHY TE€OpH]y bona fides: umajyhu y Buay na
CBaKM YroBop Mopa HMaTH Kay3y, Ouno Aa je oHa BUIUBMBA WM He, 6110
Ja je OuTaH eJleMeHT yroBopa WM He, OH CTaje Ha CTaHOBHILE aa bonae
fidei monamame Takohe moxpasymeBa oOaBe3Hy kaysy. Ta kay3a Moxke
6UTH HaMepa eKBUBAJICHIHjE WIH AapeXJbUBOCTH.®

OBy uziejy oH fasbe pasBHja, HaBoaehu fa HaMepa eKBHBATICHLM]E HE
oborahyje HH jenHy cTpaHy Ha padyH Apyre, 0K HaMepa 1apexKIbHBOCTH
TO 4YMHM, adM Ha pasyMaH HauuH. ¥ o0a ciiy4aja, BaXXHO je Aa IOCTOjH
OCHOB, HamMepa, Kay3a, Koja PyKOBOIM CaBECHO MOLUTOBaHkE CTPAHE Yro-
BopHuIle. Tako, Kay3a JapexJbUBOCTH HE 3HAYH CaMo JaBawbe Hekor 6o-
rarcrsa Jpyroj cTpaHu, Beh JaBarbe ,,[IPaBUM JbYAUMA, NPaBUX H3HOCA U
y npaso Bpeme*.%8

Hako ce He Moxke npeHeOperHyTH yTuuaj aena Apucrorena v Tome
AKBHHCKOT, Unak Bpeau noasyhu ja je bangosa ananusa bona fides Hosa
¥ OpUIrHHAJIHA.

WK WEMe, Y KOjUMa KJbYYHE peud HUCY ,J06pa Bepa™ U ,,IpaBUYHOCT HETO ,,lIpupoaa‘
n ,cywrusa“, J. Gordley, 103.

65 Baldus, 10.1.2.3: bona fides aequitatem desiderat; 10.1.29.3: voco bonam fi-
dem id est bonam mentis qualitatem et conscientiam que etiam in conractibus stricti iuris
requiruntur; 10.1.6.24: ,,quaero unde proveniat bona fides, dicit glossa quod non prove-
niat mere a ure, sed ab hominis conscientia*, uut. npema J. Gordley, 108.

66 33 Banga, 0BO Haueno je y cywTHHM Beh caapaHo y pUMCKHM TEKCTOBMMA,
WJIH €KCTUTMUUTHO WM UMIUTMLMTHO. TO je, 1o BheMy, NPUPO/IHA, OMIITA NPaBUYHOCT, koja
je ycnocrassbena Beli y puMcKOM Havelly 1a HHKO He Tpeba na ce Gorat Ha Tyl pauyH
Wi Hecpehy apyrux, ibid.

7 (Opa pasnuka kojy je Bango ycTaHOBHO Huje MOMEHYTa Y PUMCKMM TEKCTOBH-
ma. Hucy je oTKpuiIM Ha rnocaropy, KOjH, OMIITE Y3€B, HUCY HU YUTANH APHCTOTENIOBY
Emuxy. Y xacuom XIII Beky, jeauno je Ilerpo u3 benanepruka, ynosHar ¢ ApUCTOTEN0-
BHM JICJIOM, TIPABHO Pa3liuKy U3Mely causa onerosa W causa lucrativa. Bua. J. Baldwin,
203-207. :

%8 CnencrseHo oBOME, Kay3a Japex/bHBOCTH MOAPa3yMeBa KOpHUIhehe CyUTHHE
Ha jo0ap HayMH. MelhyTuM, MOCToje U T3B. IPAHHUHM Cly4ajeBH: YKOIHMKO c¢ HeoOpaso-
BaHM KyMall O/IpEKao MPABHOr CPEACTBA 3aLITHTE YCJIEN NpekoMepHOr ourrehemsa, cyauja
ou, npema banay, Tpe6ano aa npernocraBu Ja je TO yYMHUO M3 IVIYMOCTH, @ HE Kao no-
CNEIMLY Kay3e AapexIbUBOCTH, ibid., 210.
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Panuju nmpaBHHULM CY BHIIE OMMCHBAIIM CHTyalMje KOje Ce MOry
noasecty noa bona fides (apxawe jare peud, uzberaBame MPeBaPHOr
noHallarba H MOLITOBakhe MMIUTMIMTHUX YrOBOPHHX obaBe3a koje 6u mo-
IITOBAO CBAKH CaBECTAH YOBEK), alM HUCY YCMeNH Ja AehHHHILY camy
CYLUITHHY OBOT HHCTHTYTA.

To je, mehyTum, npBo nouwio 3a pykoM ynpaso banay. Bberoe npu-
CTyM Jleflyje peBONyLIMOHapHO, 6yayhu Ja je OH NpBHU NpeIokKHOo HaMepy
Kao OCHOB CaBECHOT IMOCTYyIaa, OAHOCHO Jedunucao bona fides xao pe-
3yJITaT Kay3e: €KBUBAICHLIH|C WIH NapEKIbUBOCTH. YKOJIMKO HEMA OBaKBE
kay3se (Oynyhu na je ,,Heka* kay3a obaBe3Ha MPUIHKOM 3aKJby4€tha CBAKOT
yroBopa, 4ak U y KaHOHCKOM MpaBy), pey je O HECABECHOM MOHAIIAKY, 33
KOj€ Apyra cTpaHa yBeK UMa npaso 3awuture. [IpaBHHLIM Npe mera TakBo
[OHALAE Cy KapakTepucany kao dolus ex re ipsa. 8 Mehytum, Bajos
NPUCTYN MOKa3yje BUIIH HUBO alCTpaKLMje KOJUM je YUTaB HHCTHTYT MO~
cTao wupe npuxsahex.

Tako je y XVI u panom XVII Beky npasHa wmkona y lnanujm,
nos3Hara noJ Ha3WBOM ,,KaCHH CXONAacTHUM® caMOMNOYy3AaHO TMOKyliaia
Ja yjeJMHU pellieha PUMCKOr npasa ca JocTurHyhuma Koje je rnocraBuo
Bayino.” [punagHULM LLIKOJIE PUPOIHOT MPaBa U NIPABHULIK KOjU CYy OHITH
MoJ1 YTHUAjeM Hieja NMPUPOIHOT IMpara, Kao JeAHO OJI CPEJHLIHUX MUTAaMba
CBOI' HAy4HOT paja, CTaBWIU Cy U bona fides. I1pu Tome, nenyje na oHu
y BEJIMKOj MEpH caMO HacTaBJbajy JOCTUrHyha koMeHTaTopa, peuietha ius
commune v banaosy unejy.

Homa ucTHye Ja je CTpaHa Koja 3aK/by4ud YroBop y obaBe3d He
€aMo rpema OHOME LITO je YroBOpoM MpeasulieHo, Beh u cBeMy ocTaioM
ITO je moTpebHO npeMa MPUPOAM YroBOpa M CBUM MOC/EAULIAMA KOje
MPaBUYHOCT JoJaje 00aBe3H KOjy je HEKO rpeyseo.’!

Kox yroBopa o npoaaju, yKOJIMKO HeMa NOceOHUX Kiiay3ysa y yro-
BOpY, MpojaBal je y ob6aBe3H Ja rapaHTyje Ja CTBap HeMa HelIOoCTaTaka,
jep 64, y cynpoTHOM, Kynal IUIaTHO NMpaBeAHy LEeHY 3a aedekTHy pooy.

8 D. 19.1.6.9 (Pomponius libro nono ad Sabinum,).

70 KacHM CXOMACTHUM Cy TPAIMIM CBOj CHCTEM HA TEMEJLUMA PUMCKOT npasa,
koMOMHYjyhu ra ¢ ApucToTenoBuM ¥ baniosum yucwem. MHOrHM 01 IBUXOBHX 3aK/byvaka
Cy MOIMyJIapH30BaHM O/ WLIKOJIE MPUPOAHOTr NpaBa, Kojy cy ocHosanu ['pouuje u ITyden-
Jop¢, Kao M O MpaBHUKA Ha Koje€ je oBa wkona yTuuana: XKax Jloma u Po6ep [Motujep (R.
Meyer, 357). Byanuncky, usniena y CynpoTHOM TOHY, HABOAH Ja Cy KaCHHM CXOJACTHLH H
NpUIMAIHULM LIKOJIE IPUPOIHOT NpaBa J0AaTHO aHANM3Upanu banaos pan, pacnpasbajyhiu
o obMranujama koje MoTHHy OR MPaBHYHOCTH W A0OPOHAMEpHOr nocTtynawma. MehyTum,
3a pa3nuky o4 banua, oHH HUCY NOKyLIaBasK a CBOje 3aKIbyyke cioje ca hopMyaudjama
PHUMCKHX TEKCTOBA. 3aTO OBE TEPMHUHE KOPUCTE MHOro pelhe, uMMme je M HUXOB CHCTEM
ocupomauieH, F. Bydlinski, System und Prinzipien des Europatschen Privatrechts, Wien
1996, 217.

1V cknany ca pasnMkama y HUXOBMM MOTpe(ama, CTPaHE YIOBODHHLE MOTY

MEHATH Heke oapende yroBopa, ajlu He Tako Ja Ce TUME NPEKPLId HA4esi0 NPaBUYHOCTH
H caBecHocTH, R. Meyer, 358.
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Honywe, jenmna moryhHocT Aa npozaaBall OTKJIOHM OBy obasesy je na
Ce CTpaHe yHarmpej 0 TOMe J0roBope, HApaBHO, CAMO YKOJMKO MPOaaBaL|
Cpe3MEPHO CMatbi LEHY CTBAapH.’?

Henyje na je oBa o6aBe3a rpojaBia 3aCHOBaHa Ha FEroBOj HMILTHLIH-
paHOj rapaHLMjH KOjy Mo3Haje pUMCKO NPaBO OAHOCHO OOjEKTHBH3HMPAHO]
OZITOBOPHOCTH 3a CBaKW HeJocTarak creapH, 6e3 o63upa Ha To jaa jiM ra
je mpojaBal] UCTakao WM HHje, a JIM je 3a mera 3Hao Wi Huje. Kynyepa
npaea 3alITUTE AEPUBUPAjy U3 ,.bona fides reHeparopa‘ koju 3axTeBa He-
ILITO BHUIIIE: MOHAIIAHE CABECHOT U MOLUTEHOT YOBEKa, NMpeMa NMpHUpOIH yro-
BOpa M eKBUBJIeHLMje Y Mel)ycoOHMM npecTalidjaMa yroBOpHHX CTpaHa.

4. MOJIEPHHU EBPOIICKH I'PABAHCKH 3AKOHULIN

Hsrmena na je 0BO MpaBuiio, O PUMCKOT, MPEKO CPEAbOBEKOBHOT
npaea, 3apXaHo W y MoAepHHUM rpahaHckum koaudukaumjama. JJoma u
HEI0BO JIeJI0 UHCTIHpHUcany cy U pepakrope Code Civil-a, n oTyna y Haup-
TY OBOI 3aKOHHKA CTOjH 1ia yroBopu Tpeba Jia ce 3aKkjbyuyjy W U3BpIIaBajy
caBecHO.” MelhyTrM, y camMoM TekcTy 3aKOHHKA CaBECHOCT CE€ HE MOMHHbE
ka0 obaBe3a MpU 3aK/by4HBatby Yropopa, Hero camo MpH HM3BplUeHY.”
Mopahe na npolje jour Bek ¥ Mo kako OW CaBECHOCT y NpeTyroBOPHOM
cTaaujyMy Owjla MHCTHTYLMOHATHO ripeaBuljeHa, rpe cBera, 3axBabyjyhu
naejama Pynonda JepuHra, koju je MCTHLIAO /1a MPaBUIa O CABECHOCTH HE
OITHOCE CaMO Ha M3BPIIEHE, HEro M 3a HACTajalbe yropopa.”

Ynpkoc 3aciy>keHoM JepuHroBOM YTHLjy, HUIak ce, y cBenly Beh
HaBEJEHHX YMIbEHUIIA, MOopa nojByhu Aa je mweroB paa oumienHo 6uo
MHCIUpHUcaH uaejamMa banna u Jlome, kojuma Tpeda yKasaTH MOLUTOBaILE
3a pa3BOj KOHLENTAa CABECHOCTH Y MOLUTEMHA.

®paniyckd rpal)aHcky 3aKOHHMK, Mel)yTuM, y BeJTMKOj MepH ycBaja
HPHHIIMI CaBECHOCTH W MOLITEHA, TeME/beH Ha BEKOBHMMa pa3BHjaHOM
KOHLENTY bona fides, uctuuyhu na yropopu obaBe3yjy He caMO Ha OHO
IITO je Y F/hUMa HaBeaeHo, Beh ¥ Ha CBe OHO IUTO NMPaBHUYHOCT, 00HYaj UM

2 Ibid. Jloma, u3rnena, nonyt Baja, cMarpa ja je y GMTH IPaBHUYHOr €KBUBa/IEH-

uuja y JaBambuma.

73 HWneja TBopaua ®pauuyckor rpahaHckor 3akoHHKa, 6una je 1a CaBecHOCT npa-

TH HE CaMO HM3BPILEH-E, HEMO M 3aKJbYUEHhE YroBOpa. 3aKk/bYYHBa:E YroBOpa 110/1pa3yMeBa,
6e3 CMYHb€, NPOLIEC KOjH MPETXOAM HACTAHKY YroBOpa M Ta Hicja, Ja je HEONXOAHO MpH-
CYCTBO jeJIHE BUCOKE €THUKE KAaTEropuje ¥ To OJl [operoBapaa 1na 10 K3BpUICHa YyroBopa,
JIaK/Ie KOJ yroBapaya ajd M KOJ [peroBapaya, U3IeAa Ja je MILjIa UCIpe] BpeMeHa y
kome Ou mMorna 6utH peanuszosana”, O. Auruh, ,,CaBecHOCT U nowITEwE Y 00IUTallHOHOM
npasy*, IIpasnu xcueom 10, 2/2003, 574-575.

74 Code Civil un. 1134: executees de bonne foi.

75 Hacumrypyc je cTBopeH o jenHor dpawiysa, anu je AeTe AOUITO HA CBET

zaxBasbyjyhu jenHom Hemuy™, O. Antuh, 575.
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3aKOH 10 CaMoj CBOjoj npupoau obasesyjy.”® Bpeme y kojeM je Hactao
Code Civil unak je mpoMOBHCAJIO NPEBACXOAHO HAYEN0 ayTOHOMHjE BOJbE,
KOje je MMaslo MpeBiacT HaJ CBUM €THYKHM M MOpaJIHUM KaTeropdjama.
Buhe norpeGHO joln BpeMeHa, CYICKHX OIyKa U TyMadema CTapux ujeja,
na bona fides, Kpo3 KOHUENT CaBECHOCTH W [OLUTECHA, NPEOBIaAa U y
¢paHIycKOoM OOGIHralMoHOM npasy.”’

Hemauky rpahaHckd 3akOHMK Takohe ycBaja Hauyelo CaBeCHO-
ctv v nowrrewa (Trau und Glaube mit Rucksicht auf die Verkehrssitte),
3axteBajyfiu oj1 yroBOpHHX CTpaHa Ja C€ CaBECHO M TOLITEHO OMNXOJe Y
WCIyH:CHY CBOJUX YroBopHHUX obase3a, yzumajyhu y o63up obuuaje y
npomeTy.”® CaBeCHOCT W MOUITEHE MPOXKUMAjJy YWTAB TEKCT 3aKOHHKA,
4ak je oBo Haveso yrpaljeHo u y onire oapende (T3B. Kpa/beBCKH Mapa-
rpa¢u),”® 360r 4yera ce cmarpa jeqHUM OJ HErOBUX OCHOBHHX Hauena.®’
BaskaH 1mojioxaj OBO Ha4yeJio MMa U Yy YropeaHoM mpasy.s!

® Code Civil, un. 1135: Les conventions obligent non seulement a ce qui y
est exprime, mais encore a toutes les suites que [’equite, |'usage ou la loi donnent a
l'obligation d’apres sa nature.

" Taxo ce Tek wesmeceTux roauHa XX BeKa HA4e0 CABECHOCTH M TOLITEHA
MOYHILE OTBOPEHO NpHMew-uBaTH y PpaHiyckoj, Hapouuto y obnacti MelyHapoaHor
npuBpesHOr npasa. MeljyTumM, Tek ca usmenama 4n. 1152, Code Civil-a uz 1975. xojum je
CyaoBHMMa jato oBnauhemwe 1a peBUAMpPaA}y YroBope 300r MpOMEHEHUX OKONHOCTH, WIH
JPYTUX 3aXTeBa [PaBUYHOCTH, OBO Hadeno A00Hja cBOj MyHU cMHcao, M. MuinyTuHoBuh,
»Haueso caBecHOCTH M rnoumrewa (YHHUBEp3alHH NPUHLMN MelyyHaponHe TprosuHe),
Ipasru xcusom 10, 2/2004, 424,

8 Hemauku rpahautcku 3akoHuk (HI'3), un. 242,
7 HI3, un. 138, 157, 226, 242, 817, 826.

80 OpakBo mocraBmare Hauena (reHepaIHUX KNay3yNa, OHOCHO KPa/beBCKMX Ma-
parpada), koje he ce y CyWITHHH, mutatis mutandis, OMHOCHUTH Ha CBe OCTaje MpaBHE
MHCTHTYTE caipxaHe y 3akoHHKy, 6uio je Moryhe 36or Tora o je Hemauku rpahancku
3aKOHHK IIPBU OACTYIHO O/ Mojese 3acHoBaHe Ha ['ajeBUM MHCTUTYUMjaMa 1 IpUXBATHO
NAaHOEKTHY MOIENY, Y KOjOj je H3ABOjeH (,,M3BYHEH MCIpE 3arpaie’) OMNiITH €0, H3a Kora
ciene noceOHM AeN0BH 00IUIallMOHOT, CTBAPHOT, MMOPOAHYHOr U HacneaHor npasa. To je,
Jakje, NMpBH 3aKOHUK KOjU Hauyelly CaBECHOCTH M MOWITEHA Adje KpabeBcko mecTo, O.
Autuh, 579.

8ty [lBajuapckom rpaljaHckoM 3aKOHHMKY fpeaBHMEHO je 1a y BpLUCHY CBOjHX

npasa W M3BpLIaBaY CBOjUX 06aBe3a ceako Tpeba 1a MocTyna npeMa Havely CABeCHOCTH
¥ nouwrrewa (4. 2, cr. 1), Mranujancku rpahaHckn 3akOHHK MHCHCTUpA Ha MOLITOBAkY
OBOI' Hauena TOKOM CBMX (pa3a HacTajawa YTroBOpa, Ol MpEroBopa A0 W3BpUICHA M
TyMadema TeKCTa yrosopa (4. 1366 3axresa TyMademe yrosopa y 106poj BepH, wi. 1375
Hajaxe U3BpILEHE yroBopa y n06poj BepH, 4i. 1175 3axTeBa o/ MOBepHOLA M LyXHHKA
Jla ce MoHalajy y CKjialy ca HaueloM CaBeCHOCTH M nowrewa, Wwi. 1377 nponucyje na
Ce CTpaHe MOpajy NOHawaru y 100poj BEpH TOKOM MPEroBopa U U3paje yroropa). ¥ Ho-
BOM rpaljaHckoM 3akOHHMKY XonaHauje U3 1992. TepMHUH CaBECHOCT H MOLITEHC 3aMEEH
Jj€ 3aXTeBOM pa3syMHOCTH W MpPaBHYHOCTH (redelijkheid en bilijkheid) koju ce ouekyje on
CBHUX YIOBOPHHMX CTpaHa. Bpio cimune oxpenbe npeasuhene ¢y U y rpajaHCKUM 3aKOHH-
unMa JlykcemOypra (4n. 1134), Benruje (un. 1134) Hnauuje (un. 7, 1258), Mopryranuje
(un. 762) v I'puke (un. 288).
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CaBeCHOCT U TIOLUTEHE CBOje MECTO 3ay3eiu cy M Yy oapenbama
Cprickor rpaljaHckor 3akOHMKa Kpo3 TEPMHUH ,,0/1aroHapaBsbe’™:

Boma u Hapedba yogeyuja 3acmyna 3aKoH, a 3aKoH HakHaha
606y u Hapeoby vogeuujy. Ho y onome mumo ce muue jagHoe no-
pemka u 61a2oHApPAsAbA, He MOJXCe Ce HUWMA UIMEHUMU 60/60M
unu yaoeopozw.82

Ananusupajyhu oBy onpendy, aenyje na CI'3 y nedunucamwy Ha-
yesia CaBECHOCTH M IOLITEHA OJACTYMNA Off CBOT W3BOpHUKa Al'3-a, U, u3-
riena, jady napaneny nosnadd ca OpaHiyckum rpaljaHCKUM 3aKOHHMKOM.
Huje nu, Moxxaa, OBO JA0Ka3 BHIUE Jla MPOCTO TpaHCIulaHTHpawe Al'3-a
HUje YYHILEHO TIPUITHKOM CTBapama CI'3-a?%

Hamenama 300 u3 1993, Haueso CaBECHOCTH W MOLUTEHA j€ Ha-
IJIO CBOJj€ MECTO Y 3aKOHY:

Cmpane y obnuzayuonum ooHocuma cy cioboowe, y epaHu-
Yama NpUHYyOHUX Nponuca, jagHo2 nOfemKa u 0obpux obuuaja, oa
c8oje o0Hoce ypeode no C60joj somu.’

V 3acnusary obruzayuonux oOHOca u ocmeapuearby npasa
u obageza uz mux oOHoca, cmpane cy OyYJCHe 0a ce NPUOPICAsajy
Hawena cagecHOCMuU U NOWMmersa.

3aK0H 0 OOMMrallMOHUM OJJHOCHMA, TIOPEl OBUX FeHEepaHUX OApe-
Ou, caapKW JOJaTHO M HU3 KOHKpETHHX oxpenaba koje Onwxe ypehyjy
eTHUKe KOPEKTHBE Y MPaBy: CABECHOCT W MOUITEE,% npaBuiHocT® U J10-
6pe obuuaje.®

82 Cpncku rpajancku 3akouuk (CI'3), un. 13.

8 U Onurru uMoeuucku 3axonuk 3a Llpuy Topy u3 1888. roaune, y un. 785,
NOMUILE jaBHH Mopenak, GraroHapasibe, NOWITEHE W NMpaBu4HOCT: ,llpaBuna oOuune
JBYACKOTE W MPABUYHOCTH, HA MOKOPaBah€ KOjMMa BJIACT YOILITE HE MOXE CBArAa ylpaBo
Jla TIPUHYIIH, aJ1H 32 TO HapOJHa CBUjeCT cBaraa ocyljyje OHe koju Ta nmpaBuiia npecTynajy.
Cnenehu teopujy npod. Borcona, morno 61 ce pehu na je neo CI'3-a TpaHCriaHTHpaH y
OM3, nako cMaTpamo Jia je ped O ABa MOTIYHO CaMOCTajiHa MpaBHa TEKCTa, KOjU YakK HE
TpeTHpajy Hu ucti o6uM mareprje (OU3 Tpetupa HCKIbYYHBO HMOBHHCKO 11paBo, Oyayhu
aa je meroB TBopaul Banrazap Boruwnh, npodecop npasHe HCTOpHje HA YHUBEPIUTETY Y
Ojnecu ¥ MUHKCTAp NpOCcBeTe Ha NBopy kpasba Hukone Ilerposuha, cMarpao aa mopoauy-
HO U HACJICJHO NPABO HE YHHE XOMOIEHY LIETUHY Ca MMOBMHCKMM [1PAaBOM, &, TIOPE]l TOr'a,
LIPHOropcKa MOPO/MLIA j& HEjEAMHCTBEHOT 00JIMKa M CTAIHOT MEH:atha).

8 300, un. 10.
85 300, un. 12.

86 Kox npommpema OIroBOPHOCTH Ay)KHHKA, PACKWAA WX H3MEHE yroBopa 36or
POMEHEHUX OKOJIHOCTH, YTOBOpa O MOCPEA0BalbY, YCI0Ba Kao yrOBOPHOT MOAANHTETA,
HaKHaJe LITeTe, CTULaba 6e3 OCHOBA U LiECH]E.

87 Kon ornoBopHOCTH 33 WITETY, OATOBOPHOCTH Y CIIy4ajy yACCa MOTOPHUX BO3WId
y MOKpETY, TyMaueia YroBopa, packuia Wix U3MEHE yroBopa 300rI MPOMEHEHHX OKOJI-
HOCTH, HaKHajle HEMaTepHjalHE ITETE U YTOBOPHE OJATOBOPHOCTH 3a LUTETY.

88 Kox yroBopa o npucTyIy, 3aKk/bydeiba YTOBOPA, MaTEepPUjH HCITYBEtha HOBYAHHX

oOnurauuja, kynopuHe Ha npoOy M KO pasHMX BPCTa MMCHOBAHWX YroBopa: O 3aKyily,
1IpeBO3y, HAIOTY, MOCPE0Bakhy, TPrOBUHCKOM 3aCTylatby, OpraHu3oBaiby IyToBatba.
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ITopea, YMHHU Ce, jaCHOr yTHLaja pUMCKOr Hauena bona fides Ha
pasBoj Hauesa CaBeCHOCTH M MOWITEHa Y CPEEM BEKY, MOACPHUM rpa-
hanckum konudmukanMjaMa d CPrCKOM npasy, Jielyje Jila ceé OBOM pPHUM-
CKOM HaueJly MOXe OKPEHYTH W y HacTojawy Jia ce TepMHH good faith
MoucTOBETH ca caBecHowhy M nourewmeM, uume OM Cce€ MOKYIIAJO
OTKJIaFbab€ aHTaroHu3Ma M3Mmely aBa JOMHHAHTHA TIpaBHA CHCTEMa U
CTBapaibe 3ajeJHHUKOr je3rpa y kome OM eBpOICKO IMPHBATHO MPABO MOT-
710 6GUTH XapMOHH30BAHO.

3aro tpeba noapxkarn muubewe Marujaca Cropmea (Matthias
Storme): ,,Pemema yrpaliena y noceGHa npasuia, koja Cy, HCTOPHjCKH
MOCMaTpaHo caMo BapujaLuje pUMCKor Havena bona fides, najy cMepHu-
ue 6ynyhieM Tymayewy HCTOr MPHHIMINA, jep MPaBO HacTaje oi Mpeue-
JACHTa JI0 NpeLeieHTa W nocebHa mpaBunia y BeTHKOM Opojy ciyuajesa
HUCY HMINTa APYro A0 KOAU(HKOBAHU YCTa/beHH MpeuefeHTH. Tako,
peluera Koja cy Hekan 6una 6azupaHa Ha pUMckoM Haueny bona fides,
a caja cy yrpahieHa y nocebHa nmpaBuia, OCTajy NOTITYHO peIeBaHTHA 3a
oapehuBame caapxkuHe npuHuuna good faith. OHo wTOo ce dopmanHo
YHHHU CYBHUIHHMM, BEOMa YECTO C€ MOKaXKe CYLITHHCKH OGuTHUM 8

5. AHITIOCAKCOHCKH KOHIIEIT 1 EBPOIICKO
[TIPUBATHO ITPABO

Knay3yna caBecHOCTH W MMOIITEHA CE€ Y CaBPEMEHHUM paclpaBaMa
KOHTMHEHTAJTHOT NpaBa Ha €HITIECKOM je3uKy rnouctoBehyje ca aHrnocax-
COHCKMM MOjMOM good faith. Y CBUM MOJEPHHUM [PaBHHUM CHCTEMHMA
good faith ce cmartpa HopmaruBHUM nojMoM.”® OBaj ojaM je TeCHO nose-
3aH ca MOpaJIHUM cTaHaapauMa. O6u4HO ce AedHHHLIE HELITO Apyraduje
HEro pUMCKH KOHUENT bona fides. Y nedunucamwy npesona nojMa good
Jaith npeopnalyje Tepmun noO6poHaMepHO NocTynaise, Tj. noOpa Bepa.’!

HMma mumubema a oBaj nojaM noapasymeBa UCKPEHOCT, MOLUTEHE
M JIOjalIHOCT,”? /1a jefiHa CTpaHa Mopa TIpH 3aK/bYUHBakby H H3BpLUABAkY
yroBopa y3eTH y o03up HHTepece Apyre CTpaHe,”” Ja je TO Kanuja Kpo3

8 M. Storme, ,,Good Faith and the Contents of Contracts in European Private
Law*, Cambridge Law Review 1/2005, 642.

% Takas je cryuaj y HOp. HEMauKOM, XOJIQHICKOM, 6enrdjckoM, ¢ppaHUycKoM U
MTaJIMjaHCKOM NpaBy. M3 TuX paznora MHore oapeade koje He canpke AMPEKTHY pedepeH-
uy xoja ynyhyje Ha good faith, ykasyjy aa Cy 3aCHOBaHE Ha OBOM KOHLEIITY.

%l Tako O. Anruh, 578; M. Munyrunosuh, 428; H. Kotz, Towards a European
Civil Code: The Duty of Good Faith, Oxford 1998, 16; I. F. O’ Connor, Good Faith
in English Law, Aldershot 1990, 9; R. Brownsword, Good Faith in Contract, Aldershot
1999, 11; M. W. Hesselink, ,,The Concept of Good Faith®, Kluwer Law International
2004, 472,

92 M. Storme, 648.
3 M. W. Hesselink, 472.
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KOjy MOpajiHe BPEAHOCTH ynase y TNpaBo’ MM Jia je CPeiCTBO KOjUM
BpeaHOCTH YCTaBa yiase y npuBarHo npaeo.”

Ha npeu nornen, BeoMa pasnuuyuTa TEPMHHOJOIHMja KOJOM cCe
neduHue oBaj nmojaM Moxke na aenyje 30ywyjyhe. Good faith ce ne-
GuHHIIE KAa0 HOpMa, BeOMa BadkKaH MPHUHLMI, MPaBUIO0, MakcHMMa, oba-
Be3a, CTaHAap[ MOHAllawa, U3BOP HEMUCAHOr Npasa, OMIUTa Kiay3ysna.
MeljyTum, naxJpUBHjUM carjielaBakbeM OILUTA CMKAa HE JIeNyje TaKo
koHQy3HO. Good faith je neTepMHHUCAH Ka0 HEKa BPCTa OTBOPEHE HOp-
M€, YMjU KOHLIENT He MOXKE Ha YTBPAM arCTPaKTHO HU reHepaiHo, Beh
3aBUCH OJI OKOJIHOCTH Y KOjUMa Ce MpUMEYje, U Koja ce, Y 3aBUCHOCTH
Ofl CUTyallHje, KOHKPETH3Yje.

KoHkpeTruzauudja nojma rpemyliTeHa je yriaBHOM CyIOBMMa, KOJM
Cy HaJUIeXHH Ja TyMmaue ita 3axTeBa JoOpa Bepa y oxarosapajyhem
cnyuajy (Einzelfallgerechtigkeit)’® MelyTuM, Cynuju HHje 103BOJHEHO
Ja Cy0jeKTHBHO OLIEHU KOjH je To craHaapA. To MOpa YYHMHHMTH Ha LUTO
06jeKTHBHHjH HauuH.”

V Hemaukoj je HayMibeHa MpaBHA JUCTHHKLM}A KOja YMHM OINLUTE
dynnamenTanno nonasuwure (grundlegend). Por (Roth) pasnukyje TpH
dynkumje Hauena good faith, ananmsupajyhn un. 242 HI'3. To cy: a)
CyIUIEMEHTallnja AyXKHOCTH, 6) orpaHHyerbe npasa v B) MOPaIHOCT.”

V Hranuju ce AOKTPUHAPHO TNpaBM pa3inka usMmeby dynkuuja
OBOI' HaueJla, Ma Tako nocroju QgyHkuuja nonyHe (funzione integrativa)
u dyHKUMje npolene (funzione valutativa) noGpOHaMepHOT NOCTynama.”

MeljyTHM, y Hay4HHM KpyroBUMa He MOCTOjH jEMHCTBO Y BE3H C OBOM

noaenom, %

% 0. Lando, ,,Unfair Contract Clauses, and a European Uniform Commercial
Code™, Furopean Review of Private Law 3/1988, 279.

% Takas je ciyuaj y nemaukom npasy. Bun. H. Roth, Miinchener Kommentar zum
Biirgerlichen Gezetzbuch, Miinchen 2001, 242-247.

% H. Kotz, 58.

97 'y Xonanauju T'pahaucku 3akonunk npensuba aa, npn yrsphjusamy wra go6po-
HAMEPHO MOCTYNawe npeaskha, Mopa aa ce HampaBu pedepeHia Ha onurenpuxpahieHe
MPUHUMIE 3aKOHa, Ha TeKyhy CyACKy Mpakcy, ¥ Aa onrosapajyhie ApywTBeHe ¥ NpHBATHE
untepece, J. Smits, The Making of European Private Law: Toward a lus Commune Euro-
paeum as a Mixed Legal System, Antwerp-Oxford 2008, 444. Cninuno je v y Hemaukoj rae
Cy pa3BHjeHM METOIM paUMOHANM3ALM]e U 0GjeKTHBH3ALM]E CYACKMX ojTyka. JIoKTpHHa je
pa3sBuiIa TEPMKH ,,)yHYTpallllbH CHCTEM” JOOPOHAMEPHOT MOCTYNaa KOjU €€ OAHOCH Ha
xoHkpetHe ciayuajeee, F. Bydlinski, 116.

%8 Kao moaarax oBuM Tpuma dyHkuujama, Pot qozaje jour jenHy kojy nponanasu
y un. 157 HI'3: Tymauere yrosopa y ckiaiy ca npasuunowhy, H. Roth, 251.

9 A. Di Majo, Commentario del codice civile, Bologna-Roma 1998, 322.

100 Hekn nayunuum cmarpajy ¢yHkuujy momyHe npeosnahyjyhom, oabujajyhu na
npuxpare QyHKUM]y NPOLEHE Ka0 MEPONABHY, MOK IPYTH UMajy CYMpPOTHO MHMULLEH:E.
Cyzcka npakca je, MehyTum, o6ema QyHKLMjamMa TipH3Haa oarosapajyhy yiory, Ha ocHo-
By un. 1336 Utanujanckor rpaljaHckor 3akouuka, ibid.
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Y XonaHmuju, Haveno good faith uma ¢yHkuujy win edekra go-
nyHe (aanvullende werking) m ¢yHkuMjy orpaHuvaBamwa (beperkende
werking).!°! Ilpe ycBajamwa ['paljaHckor 3akoHuka 1992, dyHkuuja orpa-
HU4aBaa Ouna je npeamer ouwrpe gebare mel)y npaBHULMMa, KOja
je umana cnuuHe kopeHe kao u y HMranuju. Heku ayropu ¢asopuzosa-
M Cy KOHLENT LUIMPOKOr Tymauewa Hayena good faith, cmarpajyhu na
je ¢dyHkuMja orpaHHuaBama cyBulUHA. MehyTum, 3aKkOHMK je npuxBa-
THO NocTojame 00e dyHkuuje.!*? Haueno good faith y benruju uMa tpu
dyukumje: dyHKUMjy Tymademwa (fonction interprétative), GyHKUH]y HO-
nyHe (fonction complétive) u dyHKUH]y orpaHyyaBamwa Wid yOnaxapara
(fonction restrictive, modératrice).'%®

W3 HaBeaeHor ynopeaHor nperiea OCHOBHHX ¢YHLKLHMja Hayena
good faith, MOXxe ce NMOCTaBUTH IMUTamke Ha KOjU je HAUWH PUMCKH KOH-
LuenT yTiuao Ha mozaepHu? Jlenyje 1a ce 1 y OBOM ciyuajy Moxe rnosyhu
jour je/iHa jacHa napajiena:

lus praetorium est, quod praetores introduxerunt adiuvandi

vel supplendi vel corrigendi iuris civilis gratia propter utilitatem

publicam. Quod et honorarium dicitur ad honorem praetorum sic

nominatum.'%

Ogaj IManunujaHoB ¢parmeHt u3 Jlurecra ykasyje Ha yjory mpe-
TOpa y PHMCKOM IIpaBy, YHjH j€ 3aJaTak [a MOMOTHE, AOMYHH HJIH HC-
npasy LUMBHIHO npaBo. OBa TPUXOTOMHja U3INIEAa BP0 CIMYHO Kao H
AMCTUHKUMje HauumbeHe Y Utanuju, Xonanauju u bearuju. V rpukom u
NopTYrajackoM npasy good faith TaKo})e uma Tpld ¢dyHKUMje: UHTepnpeTa-
THBHY, YJIOTY JONYHE U KOPEKTHBHY.!® -

W y pumckom u y caBpeMeHOM mpaBy Jo0pa Bepa, CaBECHOCT H
MOLITEeHE, UMAjy TOTOBY MCTY YJIOTY: TyMaueibe, JOMyHhaBae U UCIIpaB-
Jbabe, Ka0 MOPAIHU KOPEKTHB CTapor LHMBHIHOL, OJHOCHO CaBPeMEHOr
yroBopHor npasa.'” Ykonuko ce najxJbHBO cariea 0Baj IpUMepP, MOXKe

1015, Smits, 449.

192 1bid

193 1bid.

194D, 1.1.7 (Papinianus libro secundo definitionum).

105 M. W. Hesselink, 476.

106 [IpaBHy ananusy IlanuHujaHOBOr Tekcra, M3 yria Tymayewa wi. 242 HI'3,

Jao je Bujaxep. Ilpema wemy, cse Tpu QyHKUHje Hauena good faith kopecnouaMpajy ca
PUMCKUM pEHIEHHMA, 12 TAaKO CBPCUCXOJHO OCTBApPEH:C CMEPHHMLA KOje je 3akOHOxaBall
HaMEHHO cyauju (die sinngemdSe Verwirklichung des gesetzgeberischen Wertungsplanes
durch den Richter) ynopebhyje ca officium iudicis, cBa Hayeqa NoCTaB/bEHA O CTpPaHE
cyma y morieay MpaBHO-eTUYMKOr IOHalllawa yrosopHe crpane (alle Maximen richterli-
cher Anforderung an das personliche rechtsethische Verhalten einer ProzeSpartei) nosoau
y Be3y ca praeter legem, TOK KOHAa4HO TMPHUXBATalbe NPaBHO-€THYKUX Havesa O KOjUMa
HEMa roBopa y 3aKOHMMa, a KOju Tpeda Ja pyKoBOIE YroBOpHE CTpaHe (rechtsethische
Durchbriiche durch das Gesetzesrecht), noucrosehyje ca contra legem (F. Wieacker,
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Ce KOHCTATOBAaTH Aa OBa TPHUXOTOMMja IPEACTaBIbA COMMON core Aena
€BpPOICKOTr MPUBATHOT IpaBa. Te 3ajeHU4Ke 0COOMHE U (dyHKLHMje Haue-
na Hajbosse MoKasyjy Ha KOjH HauMH pelleha PUMCKOI KJIaCH4YHOr Mnpa-
Ba, yrpaljeHa y caBpeMeHe HalMOHAJIHE MpaBHE CHCTEME, MOTY JONpH-
HETH W3rpajiiby ONMTHX Hadena YHuje. CBaka ol HaBeeHHX (yHKLH)ja
Hauena good faith y EBponu oarosapa jeaHoj oA GyHKUMja MPETOPCKOT
npaBa y Be3W C YTHLajeM Ha CTapo LIMBHIHO MpPaBO: KOHKpETH3alWja
(vHTepnipeTaumja) — adiuvare, NOTyHa YroBOpHHX obaBesa y ckilagy ca
no6poM BepoM — supplere, xopuroBamwe (orpaHu4aBam€, HMp. 3abpaHa
3noynorpebe npaea) — corrigere.

Ha koju HauuH 0BO Haueno (YHKIMOHHIIE Yy YTOBOPHMM 0OaBe3a-
Ma cTpaHaka? MHOTH MpaBHH €BPONCKH CHCTEMH UCTHYY OMuUTy obaBesy
MpeyroBOPHOr CaBECHOT MOHalamwa crpaHaka. Hexu rpaancku 3akoHHUH
yak cajpxe eKCIUIMUUTHE oapenbe o oBoj obasesu.'” U Jlannosu Ilpun-
LIMIK €BPOTCKOr YTOBOPHOT MpaBa (Principles of European Contract Law,
PECL) v UNIDROIT npvHUMny npomucyjy Hcre obapese. 1% Ha ocHo-
By OMIITHX Jy)KHOCTH, OHH OOH'HO 3axTeBajy Of CTpaHaka Ja obaBecTe
jenna Apyry O CBakoj NMPOMEHH Mpoleca Nperosapama MpH 3aKibyderby
yrosopa.'®

VYxkonuko ce nohje oa JlaHmoBuX MPUHLUIIA YTOBOPHOI Npasa, MOry
Ce YOUHTH BaXKHe OJIpeHULIE KOje CBEAOYE O YTHLAjy PUMCKOT Mpasa Ha
CaBPEMEHO €BPOIICKO MPUBATHO MpPaBo.

V un. 1:106 uctuue ce nga ;,oBe [lpuHiuune tpeba TyMayuTH M
pa3sBMjaTH y Ckilany ca wruxoBoM cBpxoM. [locebHo Tpeba y3etu y 003up
norpeby noxcruuawma n06pe Bepe (good faith) U MOWTEHOT MOCIOBabA
(fair dealing), curypHocT y OONMralMiOHUM OJHOCHMA W YjE€JHA4€HOCT
npumene.“''® Unan 1:202 HaBo#M Ja ,,cBAKa CTpaHa MOpa Jia NMocTyna ca-
BECHO M Y CKJIajly Ca IMOLITEHHM rocioBateM™. !

264-266). OBy aHanu3y je J0BEO Y MUTame XECCIHHK, KOjU HCTHYE /1A j€ MYT KojuM je
Bujakep kpenyo rnomano usHenalyjyhn. OH, npema XecenuHky, QyHkumjy NonymaBamba
noucrosehyje ca iuvare, 10K j¢ pUMCKO PpaBo 0By (yHKUHM]y Ha3uBano supplere. Y cxknany
c TvM, Bujakep cmarpa aa exceptio dolli uma QyHKUM]y supplere, a'y puMCKOM 1paBy j¢ Ta
dyukuuja 6una Besana 3a corrigere (M. W. Hesselink, 478). Mehytum, CropMe uma peun
onpasaama 3a Bujakepos pan, ucruuyhu na ce y Hemaukoj exceptio dolli nocmarpa xao
donyna HOpME Ja ce He cMe 3iioynorpebmsasary cBoje npaso. Ocum Tora, nuue Cropme,
Bujakep je aHanusupao camo wi. 242 HI'3, a He 1 KOHKpETU3aUujy oapeadH u3 Tor wiaHa
caapxkanux y un. 157 HI'3 (M. Storme, 650).

197 Ha npumep, un. 1337 WUranujauckor rpahanckor 3akonuka, un. 197 [pukor
rpahjanckor 3akoHuka, 4. 227 [lopryranjckor rpahanckor sakonuka, 4. 311 Hemaukor
rpaljaHcKOr 3aKOHHKA.

108 yy 2:301 PECL, un. 2.15 UP.

109 Crpanka Mosxe GUTH ONNOBOPHA YKOJIUKO PEKHHE TPETOBOPE CYIPOTHO 100poj
sepy, wi. 311 Hemaukor rpalaHckor 3akOHMKa.

10 4y, 1:106 PECL.
! yn. 1:202 PECL.
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Y koMeHTapuma Ha wi. 1:201 noce6HO ce Hamehe cBakoj yroBopHoj
cTpaHH ofaBe3a MOLITOBaka CTaHapa MOLITEHOr M0CIoBaka U 00aBe3a
Bohewa padyHa O UHTepecuma Jpyre crpane. Tako un. 6:111 npeasuba
Ja, YTpKOC OMNIITEM CTaBy, C€ YrOBOPW MOpajy MOLUTOBATH, Y CIlyuajy
oapehennx HerpeaBHhEeHUX OKOJIHOCTH, 00€ cTpaHe MOpajy IMOHOBO CTY-
[IUTH y NperoBope Aa 6u UCIyHHie LUUJb NMOLITEHOT MOCIOBabha:

1) CtpaHa je myxHa Ja HCNywaBa CBOje YroBOpHe o0aBese

YaK M YKOJIMKO je M3BpIUEHE [10CTaN0 Texe, 610 aa cy ce Tpoli-

KOBH y BE3M C U3BpLIEHEM MOBehald UM 1a ce BPEAHOCT YroBop-

HOT YYHHKa CMamuia.

2) YKONMKO H3BPILEHE YroBOpa MOCTaHe HEYMOPEAUBO TEXE

300r Henpensul)eHe NPOMEHE OKOMHOCTH, CTpaHe Cy Y obaBe3u ja

MOHOBO CTYIE Y IMperoBope, kako 61 yroBop 6uo npuiarohed Ho-

BHM OKOJIHOCTHMA, HJIH PAacKHHYT, MO/ YCIOBOM Ja:

a) HOBa OKOJTHOCT C€ JIOTOJWJIa NOC/Ie 3aK/byuerha
yroeopa,

6) moryhHoOCT a ce lecl HOBa OKOJIHOCT HUje MOIia
OWUTH pa3yMHO y3eTa Yy 003Up NMpHIMKOM 3aK/byd€ha yro-
BOpa,

B) YKOJIMKO YFOBOPOM HHje YHarpen Ouio npensu-
heno ma cTpaHa Koja HMa KOPHCT OJ YTOBOPA CHOCH H PU3HK
MPOMEHEHUX OKOJIHOCTH.

-3) VYKonuKO CTpaHe He ycIejy Aa MOCTHLHY CIOpasyM y
pasyMHOM NEPHUOAY, CyA MOXE Ja.

a) pacKHMHE yroBop y AaHy M MoJ yCJIOBUMa Koje he
CYIl YTBPIHUTH,

6) mpuaroM YroBop Taxo Jia W3BPLIM [IPABUYHY pac-
noieny noburaka U ryburaka obe cTpaHe yciie NPOMEmhEHHX
OKOJTHOCTH,

B) OJUTY4M O HAKHA/IM LITETE OHOj YTOBOPHO] CTPaHH
KOja jy je npeTprnena, ycnea oabujama Apyre yroBopHe cTpa-
HE JIa [IOHOBO MPEroBapa, UK MOTITYHO MPEKUHE IPEroBope
CYNpOTHO HayuMa 106pe Bepe Y MOLITEHOr MOCI0Baba,'!?

Tako je good faith na npeoM MecTy cyGjekTuBaH nojam, a fair
dealing o6jextHBaH, 360r 4era oBa JIBa 1MojMa yBeK WY 3ajelHO, HAJIMK
HeMaukoj BapujaHTU Treu und Glauben n xonaupackoj redelijkheid en
bilijkheid.

Osako auMXoTOMHO cxBaheH MpUUMI, WU3pakaBajy H Apyre Oxpel-
Ge JlanmoBMX MPHUHUMIIA YTOBOPHOr npaBa: o0aBe3a CTpaHe na HE CTy-
K y MPEroBope O 3aKJby4€tby YroBopa, yKOJIMKO HEMa CTBapHY Hamepy
MOCTH3alba CropasymMa ca JIpyroM cTpaHoM,'® obaBesa uyBama noeepsbu-

N2 45 6:111 PECL.
13 yn. 2:301 PECL.
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BHMX [10JlaTaKa Koje je jeJiHa CTpaHa Jiana Apyroj y TOKy nperosopa,''* oba-
BE3a y3Ap>KaBarba OJl HEeMouTeHOr HckopuinhaBamba 3aBMCHOI MNOJoXKaja
Apyre CTpaHe, HheHEe HENOBOJbHE EKOHOMCKE CUTYaLMj€ I OCTaJIUX Clla-
Oux Tauaka,''’ mpaBo Ha onOujare U3BpLIEHa ofipeleHe yroBopHe oba-
Be3e, YKOJIMKO OH TO M3a3Baji0 3ajMONPHMYEBO HEONPABJAHO HM3Jarame
BEJIMKOM TpOLLKY. '

Ha ocHOBY oBora MoXe ce¢ 3aK/bY4MTH [a, YKOJIIMKO C€ Hayela
good faith v fair dealing NpaBUIIHO KOPUCTE, OHA MOTY OWUTH HMHCTpY-
MEHT HE CaMO XapMOHM3alHje MPUBATHOr TpaBa, HEro0 U CPEACTBa Koja
omoryhaBajy W JOMyWITajy Ja y3MeMO y 003Hp HallHOHAJIHE H PErHOHAaI-
HE pasjiMKe Y MPUMEHH MpaBa.

IMoceOHO je nuTare Ha KOjUu HauuH ouiteheHa cTpaHa Moxe 3a-
IITHTH CBOja Mpasa y ciy4ajy Kpiuewa obaBe3e U3 Hauesa CaBeCHOCTH H
nowTewa. Y MHOMMM TPaBHUM CUCTEMHMA Cy oapel)eHH NpaBHH JIEKOBH
KOj€ KyMall iMa Ha pacrojiaralby 3aCHOBaHH NMPETEKHO Oalll HA KpUICHY
obaBe3e J00pe Bepe M MOIITEHOT 0C/I0Bamba.

JenHO Ofl HAjBaXKHUjUX MPABHHX CPEACTaBa je MOryhHOCT Aa Kyrnaig
onbuje U3BpLIEHE YrOBOpa YKOJIMKO j€ MpoAaBall MocTynao HECaBeCHO
MPUIMKOM MpEroBopa o 3akibyuewy. To je, y CTBapH, BpCTa MPHroBOpa
xymua (exceptio non adimpleti contractus) xojom oabuja 3axTeB Npoaas-
1ua 3a u3BplueweM yrosopa.''” Imajyhu y BHIy OBaKBO pelIEHmE OHO Ce,
CXOJHO HA4MHY MPUMEHE, MOXKE NPOLIMPHTH U Ha 3ajeIHMYKA NPaBUIa 3a-
IITHTE NpaBa Kynia y eBporncKoM IMPHBAaTHOM NpaBy Ha OCHOBY KplieHa
obaBese J1a ce, NPUWIKKOM 3aKJ/by4etba U W3BPLIEH:A YroBOpa, MOPa BOJH-
TH padyHa o 1o6poj Bepy U UHTEpecHuMa Jpyre YroBOopHe CTpaHe.

N4 45, 2:302 PECL.
15 4. 4:109 PECL.
16 yyn 9:102 PECL.

7 OpakBy onpen6y npeasuba un. 242 HI'3, koju 0BO MpaBo Jajy Kymiy y CIy4ajy
Jia je mpozasarl 310ynoTpe6ro cBoje npaso, uMajyhu y Bully onHoc inter partes (Sonder-
verbindung). Cauuno je pewerme v wi. 6:262 Xonanackor rpahaHCKor 3aKOHUKA, KOjH
CY/I0BMMa EKCTUIMIIMTHO Aaje MoryhHOCT fa Kynua ociofonu ox obase3e U3BpLUCHA Yro-
BOpa Yy Cllyuajy /ia je Mpojasall MoBPeano Haveno nobpe Bepe npu 3akjby4uBamy yroso-
pa. ®paHIycko MpaBo, MehyTHM, Kao 1a HUje y TIOTMYHOCTH Ha OBOj JiMHUjU: nonaschu
O] TBPAOT CTaBa Ja C€ 3aK/by4€HM YroBOpHM Mopajy MOWTOBaTH, QyHKUHMja Hayena Jo-
Ope Bepe Kao CPEACTBA KOjUM CE€ YTOBOP MOXE PACKMHYTH, OAHOCHO OAOMTH HETOBO
M3BPILIEH-E YCIIE KPLUEHHA CaMOT Hayela, HUje eKCIUTMUMTHO npusHara. CMUTC HABOAH Ja
un. 1134 Code Civil, koju peryiviie 0Bo NuTawe, Huje BuljeH kao OuxejBHopanta HopMa,
Beh npe kao cybjekTMBHO cTambe yma, na dpanuyckn Cour de Cassation y IpUHLHIY HE
ono6pagajy Haseaedy moryhuoct, J. Smits, 192. MehyTtum, oBo ce He MOXE TYMaIHTH
y cMUCIYy Ja bonne foi WeMa 3Hayaj KakaB MMa Y HEMAYKOM M XONAHICKOM IpaBy: pas-
NuKa je y ToMe WTo (paHLlycKy CyIOBH, y CHTYallju Kpluethba Hauena bonne foi, ymecto
Mpasa KyIniy jAa on0Hje U3BpILICHE YToBOpa, Hanaxy obema cTpatama J1a [IOHOBO CTyMe y
NPErOBOPE M 3aKJbY4E YIOBOp Y CKIady ca OBUM HauenoM, ibid.
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[Tpuxsarajyhu craB Ctopmea, Moxxke ce UcTahil U 1a €BPOIICKO MpPH-
BaTHO npaBo Tpeba ja Oyae XapMOHH30BaHO, aJli HE U XOMOT'€HH30BaHO,
jep je eBpOINCKH UaeHTUTeT MynTH-npaBHu.!'® OBako U3HET cTaB MoXe ce
MOAPKATH Y OCHOBHOj MJIEjU KOJy 3acTymna OBaj pal: €BpPOICKO MPUBATHO
MpaBo MOXeE OUTH yjeAHAUCHO TPEBACXOAHO HELICHTPAMCTHIKH, IPUME-
HOM MCKyCTaBa CTapor ius commune Koje NocTaje OCHOBa pa3Boja HOBOT
3ajeJIHHYKOr npaBa EBporcke yHHje.

6. BAKJbYUAK

Hauesno bona fides passujano ce nocreneHo, on eTHYKUX nieja Apu-
CTOTeJla 10 KOHKPETHHX peuleha PUMCKUX KIIACHHMHMX jypHCTIpy/eHaTa.
Ilosznara ocobuna Pumibana pa ycBajajy mobpa NpaBHa peLueHa
MOpoOJbEHMX HAPOJA WM OHUX Y OKPYXKEIbY H 'Y OBOM Clly4ajy HMaa je
cBOJy ynory. LiuuepoH oTBopeHoO cTaje y3 ApUCTOTENOBE HAEjE U HA CJIU-
YaH HauMH QOpMyIIHILE 3a7aTaK YTOBOPHHX CTpaHa: Aa NocTynajy ao6po,
kao mehy no6pum pynuma u 6e3 obMarmuBatbAa.

Y KJIaCMYHOM pHMCKOM IIpaBy HCTAaKHyTa je NoceOHO yiora
Jjypucnipynenara y passujamwy bona fides. I1peosnalyyjyhe craHosuuTe j1a
KJIACHYHO PUMCKO NPaBo HHje oHeMoryhapalio T3B. CHTHe NpeBape IpuITU-
KOM yroBopama LieHEe KO YToBOpa o npoxaju (invicem se circumscribere).
HejenMHcTBEH je cTaB pUMCKUX NPaBHUKA TI0 OBOM MUTaky, Mely kojuma
HekH oA HajyTuuajHujux (IloMnonunje u YnnujaH) HaBojte KOHKPETHE MpU-
MEpE M3 KOJHX je BHIJBUBO J1a je KJIACHYHO MPaBO CAHKLMOHHCAJIO OBAK-
Be nojase. Hajsan, ,,peBonyunonaphHa wiaysyna“ quidquid dare facere
oportet ex fide bona omoryhuna je npowupeme gejcrea actio empti. Cana
Kynau Huje y obaBe3u J1a JoKasyje HecaBeCHOCT NMpOaBlia, LITo je paHuje
Ouo Hajsehmn Henocrarak oge TyxOGe. ITo3uBajyhu ce Ha Ha oKomHOCT fa
Apyra CTpaHa Jyryje CBe OHO Ha LITa TY)XHWJal UMa MPaBO Ha OCHOBY
CaBECHOCTH H IOIUTEHA, OTBOPEH j€ YjEIHO MPOCTOP 3a AENATHOCT IPaB-
HHMKA Y TOKY MOCTYIIKA, jep CyAxja UMa CJIOKEH 3aJaTaK Koju He OM Morao
Ja ucryHu 6e3 crpyqHe nomohmu.

Cpen0oBEKOBHH MNPAaBHULM, Y TPBOM pedy IJIOCATOPH U KO-
MEHTAaTOpH, OcCiawajyin ce Ha pUMCKEe TEKCTOBE W JIOMETE KJIaCHUHE
JypvcnpyneHuuje, yornuraBambeM MpouHpyjy AejcTso bona fides Ha cBe
npaBHe nociose, (Gopmynuiuyhu onwre npaHo npasusio. Iloce6no je
3HavajHa banjoBa ynora koju MCTHYE Jla HUKO He cCMe Ja ce GoraTd Ha
payyH Jpyre CTpaHe, YUME MCTHYE ,,[IPABHIIO CABECHOT JKHBOTA,

Pumcka bona fides peunnupana je y monepHum rpahaHckum 3ako-
HHLIMMa Ka0 HayeNl0 CaBECHOCTH M MOLITEHA, a CBOje MECTO Haulla je U

18 Kako TO CIMKOBUTO Kaxe Cropme: ,.EBponcko npaBo Moxe jia reja y nebeca,
aiu He On Tpebano Aa ne6au Tamo, a 1a Hore He JAPXKH Ha 3eMJbU W 6e3 3aipxaBaba pas-
anyurocTty™, M. Storme, 655.
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y HaweM 3akoHy O obnurauMoHuM oaHocuMma My Hadenuma Esporickor
yroBopHor npasa (PECL). Bunssus je, npu ToM, YTHLAj PUMCKOT Tpasa.
M y puMckoM U caBpemeHoM MnpaBy ao0pa Bepa, CaBeCHOCT W MOHITEHE,
MMajy TOTOBY UCTY YJOry: TyMauew-e€, JOMyHhaBale W UCIpaBsbaibe, Kao
MOpAJIHH KOPEKTHB CTapor LHMBWIHOL, OJHOCHO CaBpPEMEHOI YroBOp-
HOr mpaBa. YjedaHo, TO je jelaH oJ MpaBala Yy KOjUMa ce MOXKE KpeTa-
TH XapMOHU3all{ja €BPONCKOr MMPUBATHOT MpaBa, Ha TEME/bUMA PUMCKHX
KJIACUYHUX pelleba.
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FROM BONA FIDES TO THE PRINCIPLE OF GOOD FAITH

Summary

The concept of good faith (bona fides) was of Roman origin. Ini-
tially, it was associated with the general expectation that everyone be-
haves honestly and fairly in dealings with others. It also meant a personal
belief that what one does is just and lawful. The author explores Roman
beginnings of the bona fides principle and traces its influences on the
contemporary Law of Contracts and, especially, on the modern contract
of sale. Furthermore, the author probes the relevance bona fides in dif-
ferent European legal systems and the European Union, and within the
European Private Law paradigm.

Key words: Bona fides. — Contract of sale. — Mediaeval law. — Good
faith. — European Private Law.
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