09-05 Natasa Petrovic.fm; crp. 807

Hawawa Ileuwipoeuh
acuciueniu-upuupaenux, Ilpasenu gpaxyaiueiu, Ynueepsuiueiu 'y beozpaoy

Mebynaponan noOKyMeHTapHH aKpeIHTHB M MeCTO Kapro
OCHIYpama y lbeMy

Pe3ume

Hoxymenitiapru axkpeouitiue, iio 80Kayuju UHCIUpYMeHil 06e30eberba ypeOre uciiopy-
Ke U ypeOHe uciinaitie, ipeocitiasba He3ao00UNA3HY Temy Y PASMATUParLy YUHUAAUA TpasHe
cuzZypHocitiu iipuspeorux (itocaoarux) ooxoca. Ilottipeba 3a 0be3beberbem tipaste cuzyp-
HOCIU HAPO1UITIO e U3PaXteHAa KOO YCHOCIIABbAarbA OCA0BHUX 0OHOCA €4 UHOCTUPAHUM
llapiuHepuma U3 pasnoza iipedyipeberba ceux ilewkoha Kojuma 6u jeOHa citipara 6una us-
AOXHCEHA Y CAYHAY HeUCTTYHera YZ0BOPHUX 00ase3a locaoero? tlapitinepa. I1pasHa cuzyp-
HOCI Koja ce 8e3yje 3a olisapare OOKYMEHIUAPHOZ akpeOuitiuga Oocitiuice Hajéehu citle-
fleH YKOAUKO Cy Y Hemy caopacare o0pedbe o ocuzyparby pobe. Ocuzyparbe pobe Koja ce
fipesosu u xoja je tipeomeiti mehyHapoOHe iipodaje OOHOCU HU3 THOSUTUUBHUX eqheKaitia Ka-
KO Y4eCHUUUMA MehYHAPOOHUX HOCAOBHUX TpaHcaKyuja, iaxko u upuspeou y ueautu 360z
4eza ce HUX0B0 YHOULEHE Y OOKYMEHITIAPHU AKPeOUIiuG cMaitipa iioxcebHuM. M3 tiomery-
HUX paznoza, akitepu MehyHapoOHUX HOCAOBHUX TUPAHCAKUUIA KOju ce OHAuLajy Kao 0o-
Opu fipuspeOHULU PEOOBHO Y CBOjJe TIOCAOBHOLPABHE apaHMcmaHe YHoce 00pedbe 0 OOKY-
MEHIHAPHOM AKPeOUitiugy, mehy Kojuma 3HA1ajHo Mecitio Upuitada OHUMA KOjuma ce pezy-
auute ocuzyparbe pobe Koja je iipeomeiti 0OHOCHe Tparcakuuje. Mecitio iwiux oopedaba y
OOKYMEHILAPHOM AKpeouitiugy, 00um ilokpuha koje iipeba ipubasuitiu, 8peOHOCIH Ha KOJy
itipeba 3axpyHUiliU Kapzo OCUZYyparse, 8pcilie OOKymeHaitia Koje iipeba oOHeitiu Ha Y8uo
AKPeOUIiUGHO] 6anyuL ipeomeill Cy pasmaitiparsa.

Kuwyune peuu: 00KyMeHIIapHU akpeOuitiug, ocuzyparbe poobe, mehyHapooHe Hocao6He
ipancaxyuje, UpasHa cuzypHociu.



808 ITIpaBo u mpuspena 6p. 5-8/2006.

1. ITojam mehynapoaHor JOKyMeHTApHOT aKpeUTHBA H HEeroB 3Ha4aj 3a
melynaponnu npomer

Hokymenrapuu akpegurus (letter of credit, le crédit documentaire, das Akkreditiv)
fecyHMIIIE ce y TeOopHju Kao BpcTa OaHKApCKOr MOcia KOjUM Ce aKpeUTHBHA OaHKa
(banka m3naBanaly) obaBe3yje ma Mo HaJOry HaJorogasia (CBOr KOMHUTEHTA), Y3 IPenajy
IOKyMeHaTa ofipeheHnx yroBopom, o6aBu Iiaharbe WIH OBIACTH APYyry OaHKy (Kope-
CIIOHTIeHTHa 6aHKa) fla o6aBu Mmiahame TpeheM nuiy (KOpHUCHUKY aKpeInTHBa) WU ia,
IO HErOBOM HAJIOTy WIJIM HAJIOTy HaIOrOfjaBlia, caMa WM aHraKOBameM Apyre OaHKe
aKIleNTupa MEHUIly BydeHy Off CTpaHe KOPUCHUKA aKpEeAUTUBa, 6e3 IpaBa perpeca, moj
VCITOBOM J1a j& TIOCTYIUBEHO Y CKJIaNy €a YCIIOBIMA M3 OTBOPEHOT IOKYMEHTApHOT aKpe-
muTrBa GaHKe m3aBaona. ’ Kana je peu o MehyHapogHOM JOKyMEHTapHOM aKpETUTHBY,
OH TIOcefyje CBa TIOMeHyTa 00erexja, C TOM Pa3iiuKOM Jia enuTeT MehyHapoaHu Moxe
IOOWTH aKpEIUTUB KON KOra HaJOrofjaBal] ¥ KOPUCHIK MMajy CEAWIITa Y Pa3IAITIM
ApsKaBama, Kao ¥ YKONUKO GaHKe YKIbydeHe Y IIOMEHYTHU 110ca0 UMajy CeuINTa y pas-
mauTiM Apxkasama.?) JIpyruM pediva, MebhyHApOJHI JOKYMEHTAPHH aKPEATHB HAl0-
Be3yje ce Ha yCIocTaBlbambe MehyHapoHIX OCIOBHIX offHoca. V13 oBakBor ofjpebema
MebyHapOTHOT TOKYMEHTapHOT aKPEUTHBA IPOU3IA3H Ja Cy IBa 00elNekja Off €CCHIN-
jaJHOT 3HayYaja 3a pa3yMeBame MEXaHN3Ma HeroBOT (PYHKIMOHHCAHA U yiore y Meby-
HAPOJHOM TpoMeTy: 1) MOKyMeHTapH aKPEUTHB je TUIUYAH GAHKAPCKU YCAYHCHU TO-
€ao TITO MOBIIAYY IIPAMEHY OTIIITHX IpaBuiia 6aHKapCKUX TOCIIOBA, KA0 M PaBmiia Koja
BaKe CaMo 3a MOJTPYITY YCIY>KHUX GaHKApPCKUX MOCTIOBA; 2) TOKYMEHTApHU aKPEIUTUB
MHBOIIBHpA yueuthie Hajmarbe ipu cilipare: HaoOrofasa (y>KHUK U3 OCHOBHOT IOCIIA,
Hajuenthe Kymar u3 MehyHapofHe pofaje poda), akpeTuTiBHe GaHke (Koja, U3BpIIa-
Bajyhu HaITOT CBOT KOMHUTEHTA, OTBapa aKPEUTHB Y KOPHCT JIAIIA KOje je OH 03HAYNO Y
HAJIOTY 32 OTBaparme JJOKYMEHTAPHOT aKPEINTHBA) M KOPHUCHAKA aKpEMUTHBA (TI0BEpH-
Jia1] 13 OCHOBHOT I0CTa, Hajuelhe mpofasai u3 MebyHapoyite npojiaje pote). Kapa je,
MebyTrM, ped 0 MehyHapOHOM TOKyMEHTapHOM aKpEUTHBY, HUje TIorpelHo pehu 1a
je obaBesHo ydenthe yeTBpTe crpaHe. [lomTo Hajmorogasan ¥ KOPUCHUK aKpeUTHBA
MMajy CeMINTa Y Pa3IuIuTUM JipxkKaBaMa, Hamehe ce aHraskoBame OaHKe (Koja MOXe
VMaTy pa3IiduTy YIIOry) ca CEfIITEM y Ap:KaBM KOPUCHHUKA aKpeauThBa. Komoou-

1. B. M. Bacumwesuh, Ilocnosro npaBo, OcMo u3fame, Y ApyKemwe npaBHuka y npuspeaun Cpouje u
Lpre I'ope, Beorpap, 2004, ctp. 757; R. Goode, Commercial Law, Third Edition, Penguin Books,
London, 2004, ctp. 952; R. August, International Business Law, Fourth Edition, Pearson Education
International, London, 2004, ctp. 673; G. Moens, P. Gillies, International Trade and Business: Law,
Policy and Ethics, Cavendish Publishing Pty Limited, Sedney, 2000, ctp. 387; A. Vialard, Droit
maritime, Presse Universitaire de France, Paris, 1997, ctp. 470; M. Remond-Gouilloud, Droit mari-
time, 2 édition, Etudes Internationales, Pedone, 1996, ctp. 422; R. Rodiére, Droit maritime (ventes
et assurances), Dalloz, Paris, 1983, ctp. 465.

2. 3a peduHMIMjy AOKYMEHTApHOT aKpeguTHBA B. 4. 2 JegHOOOpa3HMX IpaBuia U obwdyaja 3a
nokyMmeHTapHe akpepuTuee - Uniform Customs and Practice for Documenary Credits, 1993, Revi-
sion of the International Chamber of Commerce, I. C. C. Publication No. 500 (zasbe: JegaooGpa3na
mpaBuia).
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itieill KOpUCHUKA aKpeOuiliusa TIOCTIDKe ce Y Hajeeho] Mepn yKonmmko My ce oMoryhu 1a
CBOja IIpaBa [0 OCHOBY OTBOPEHOT aKPEeAUTIBA Pean3yje y CBOjoj ApsKaBHU, KOJ IIOCIIOB-
He jenuHmIe OaHKe YU je KOMHUTEHT.

Y Teopuju ce McTHYE 1A je NOKyMEHTapHU aKpE[UTHB CACTaBHU I€O IOCIOBHO-
TIPaBHAX apaHXMaHa ca MHOCTPAHCTBOM jep HEroBO KOPHIITherhe JOHOCH ITOTOTHOCTH
Hanorofasiy (Ay>KHHKY) ¥ KOPUCHUKY (ToBeprolly). F1aKo je 1o BOKAIyji HHCTPYMEHT
I1ahama 1 Kao TakaB IPBEHCTBEHO CITyKU 00e30ebewy ypeniHe HaliaTe, JOKYMEHTap-
HHA angHI/ITI/IB Y KCTO BpeMe BpILIHY ¥ (DYHKIMY MHCTpyMeHTa 00e30eberma ypeHe ucto-
pyKe. ) Tex Kapa ce MOCMaTpa y TOM KOHTEKCTY MOKE Ce pa3yMeTH 3aIlTO e 3a JIOKY-
MEHTApHH aKpEIUTHB Be3yje KBATN(UKATHB e(PUKACHOT Meiliodd casaaoasarba pusuka
1p602 wuHa, 6e3 0031pa Ja JI1 je OH Be3aH 3a MO3UIY]jy KYIIa WK NPoAaBLa, U HHCTPY-
MEHTa IUCTaHIMOHE TPOJiaje.

2. OGenexja mehyHapoHUX NOCIOBHUX OJHOCA KOja YCJIOB/baBAjy
kopumheme mel)ynapogHOr JOKyMEHTAPHOT aKpeIuTHBA

YcnocraBibame MOCIOBHAX OfJHOCA Ca MHOCTPAHWM HapTHEpHMA, KOjIMa TEXH
CBaK¥ M3BO3HO OPjeHTHCAHN IPUBPENTHA Cy0jeKaT, CKOITIaHO je ca Hu3oM Temkoha. [To-
pen nmpoGiieMa HEKOHKYPEHTHOCTH TIOHyheHNX po0a WM yCITyTa ca KOjUM Ce Cyo4yaBajy
MIPUBPEJTHA APYIITBA 3 HEPa3BHjeHUX U 3eMalba Y Pa3Bojy, MPUCYTaH je U MpoOieM pu-
SUMHOCIIU YCTUOCIABAAMA 10CA08H0Z 00HOca. OBO YTOIMKO TIPe BaXKH Kajja Ce Pajid O
YCIIOCTaBIbaLY iPB0Z KOHIUAKITIA Vi TIOCTIOBHE Capajihe 1/13Mebsy YTOBOPHHUX CTpaHa Koje
NPUIIafIajy Pa3IMINTAM €KOHOMCKVM U TIIPABHUM CHCTEMIMA. Hnj e HeTauHo pehu ma
IIOCTOjH CBOjeBPCHH KOH(PIIMKT MHTEpeca MOTEHIMjaTHIX YTOBOPHUX apTHEpa 6VJI
Jla TpoyiaBal] XeJn fa n3berse pr3uK Hemnahama, a Kynal pu3iK HEHCTIOpYKe. ) Io-
CTaBIba ce MUTare KaKo TO NpeBa3uh U JocTHhY eKBITUOPHjyM CYIIPOTCTAB/LEHHUX UH-
Tepeca HOTEHIjaJTHIX YTOBOPHUX cTpaHa?

Dakitiopu Koju OetliepMUHULLY ClllelieH PUSUYHOCIHLL CTYTIaba Y TIOCTIOBHU OJJHOC
ca MHOCTPaHUM IAPTHEPOM U KOju ofpebyjy Ho3uimjy yropapadva cy: 1) MofamureT mwia-
hamba; 2) MoganuTeT HCIOpYKeE; 3) HAYMH Ha KOju je ypebeHo murame mpenacka pu3uka
ca mpofiaBia Ha Kyma; 4) (He)mocTojame TPAHCIIOPTHOT ocurypama. OaroBop Ha oBa
nuTama (OCUM IMUTamba MOfAJIUTETa ITahaka) Moske ce Hahu y Incoterms Knay3ynaMa7)
YHje MHKOPIIOpHUCAThe Y YTOBOP O TIPOJIAjH CTBApa jacHH)y CIIMKY O TIpaBuMa 1 00aBe3aMa
yroBopHux crpatna.” Bynyhu fia ce nurame miahamka MOpa peliTy YHOIIEHEM Y YTo-
BOp 0 MehyHaponHOj mpofaju Heke Apyre Kiay3yie (a He Incoterms) 6uTHO je u36ehn

3. B. M. Bacumwesuh, HaB. fiesio, cTp. 758-759.

4. B. M. Bacumwesuthi, HaB. ieno, ctp. 759. Y: G. Moens, P. Gillies, naB. feno, ctp. 387.

5. B.R Goode, HaB. geno, ctp. 866; J. P. Marcq, Risques et assurances transports maritimes, routiers,
aériens, ferroviares et fluviaux, 1’ Argus, Paris, 2003, ctp. 25.

6. B.R. Goode, nas. geno, ctp. 883-884; R. August, HaB. neino, cTp. 673; A. Vialard, nas. geno, ctp.
470.

7.  International Chamber of Commerce, INCOTERMS 2000 (Publications No. 560, 2000).
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HeycKI1abeHOCT Kiay3yJia Koje ce OJHOCE Ha MOJAJIUTET MCHOPYKE U Kilay3yna Koje ce
ofHOCe Ha (pHHAHCHpamke IOMEHYTHX TpaHcaKiyja. MebyHapoaHa TproBrHcKa KoMopa
YII0XKWINA je JoCTa TPYAA Y €IMMUHNCAY TAaKBUX CUTYalja, KOje Cy NOTECHIWjalIHU 13-
BOp MPaBHE HECHTYPHOCTH MebhyHApOHOT TIPOMETa, U IOHENa KJIay3yJie Koje ce OJHOCEe
Ha TOKYMEHTAPHN aKPEIUTHUB 1 KOje Ce MOTY KOPUCTHTH yropeno ca Incoterms kiay3y-
nama.?) Oryga He Tpeba fja 9y ITO CY CKOPO CBU AKPEIUTHBH UHje Ce OTBAPAMLE Ha-
noBe3yje Ha MebyHapoaHY pofiajy poOe NOIBPTHYTH PUMEHH JeOHO0OpasHuX ipasua
u obuuaja 3a Ooxymenitiapre akpeouitiuge. Vlako ce oBa nipaBmia yopajajy y KaTeropujy
soft law'?) 1 kao Taksa HICY 00aBe3yjyha 3a cTpaHe, YMH-EHUIIA [ja cafipsKe pelllermha KO-
ja cy ofipa3 mo3HaBama CyIITHHE PEMETHHX TPaHCaKImja (300T Yera CaBpIlieHO Ofiro-
Bapajy norpebama MOCIOBHOT cBeTa) o0jalllibaBa pa3iior HUXOBE BENMKE NMPUMEHE Y
TPaKCH.

HMako je HeCIOpHO f1a OTBapame HOKYMEHTAPHOT aKPEIUTHBA YHOCH CATYPHOCT
ofBHYjae MehyHapOHIX IOCTIOBHHX TPaHCAKIIMja U NIpeficTaBiba (pakTop (hPMHAHCH]CKE
IVICLAIUTMHE, TIOTIYHO MPOYyJaBake yJIore Kojy BpIIU Y MebyHapogHOM mpoMeTy Huje
Moryhe 0e3 carnienaBarba parehnx (HeraTuBHUX) KOHCEKBEHIM H-ETOBOT KOpHUIITherha.
AxpenutuB je per definitionem ycimy>kHr OaHKapcKH IIOcao IITO Noipa3yMeBa Aa 6aHKa
3a yCIIyry Kojy npysxa Hamrtahyje onpebeny npoBmsnjy. Kako je y ogHOCEe KOjU HacTajy
MIOBOJIOM M3[aBamba JOKYMEHTaPHOT aKpEMUTIBA Y MehyHapOIHOM IPOMETY YKIbYIEeHO
Hajuelthe Bule 6aHaka U Kako CBaKa Off lHX Harahyje mpoBusmjy 3a cBOjy yCIyry, TO
CHTYPHOCT KOjy 00e30ebyje mJOKyMeHTapHH aKpelUTHB MOXKe KyMNla CKYHo Koulita-
.V VI3 HaBepeHor pasmora mpojaBar; Kao OBEPUIIALL M3 OCHOBHOT TOCIA HHCHCTH-
pahe Ha OTBapamy TOKYMEHTAPHOT aKPEMUTHIBA CaMO aKO IIOIally KOjiMa pacIoake, a
KOjU ce TUUIY CIIOCOOHOCTH Tiahara TOTSHIH]aJTHOT My>KHUKA W3 CIIOJbHOTPrOBHHCKE
npofaje, He ynBajy noBepembe. PUHAHCHjCKU 3[paBUM U KOHKYPEHTHM TNPUBPEIHIM
IpYIITBAMA HUje MOTpeOaH MPUCTAHAK Ha OTBApame JOKYMEHTAPHOT aKPEIUTHBA Kao
VCIIOB CTYIama y MOCJIOBHE OHOCE ca WHOCTPaHWUM HapTHepmMa. M3 oBux pasmora,
mpakca 6eJesku MOCTENEHO CMamkerhe YoTpede JOKYMEHTapHUX akpenuTiBa. Hacroje-
hu ma MIHUMU3HPAjy TPOIIKOBE CTYNalka y MehyHapoiHe TOCTIOBHE TpaHCaKIyje, CTpa-
He ce okpehy HekuM apyriM (jedpTrrAjIM) MeToraMa 06e30eherma wiahara.'?)

8. B. R. Goode, uas. feno, crp. 867; R. August, HaB. aeno, ctp. 594; V. Heuzé, Traités des contrats —
La vente international de marchandises, Librairie Générale de Droit et de Jurisprudence, Paris,
2000, cTp. 225-226; G. Moens, P. Gillies, naB. geno, crp. 123.

9. B. R Goode, uaB. neno, ctp. 868.

10. [lerarpHHEje O AUCHO3UTHBHOM KapakTepy Incoterms npaBuia, OfHOCHO JeqHOOOpa3HUX MpaBuia
3a JOKyMEeHTapHe akpenutuse M. Bacumwesuh, HaB. feno, ctp. 514, 758. Cnnano: V. Heuzé, HaB.
neno, crp. 226-227, G. Moens, P. Gillies, uaB. aeno, ctp. 123. Y npuior oBakBOT CTaHOBHIITA
ropopu 1 Wwi. 1 JenHOOOpa3HUX npaBuiIa.

11. TpomkoBu oTBapama JOKyMEHTapPHOT aKpeJUTHBa 3aBuce Ofi Opoja 6aHaKa YKIbY4EHHUX Yy OBaj
ocao W NpOBH3Hje KOjy OHe Hamutahyjy 3a M3BpILIEHY YCIyry, alld mpakca IOKasyje jla OHH
n3Hoce off 1 o 3 % op m3HOCa akpepuTHBHE cBoTe. B. J. P. Marcq, HaB. fieno, crp. 26.

12.  B. R. Goode, nas. geno, crp. 953.
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3. OcodonHe NOKYMEHTAPHOT AKPeAMTHBA Y (DYHKIHjH e(PUKACHOT
MHCTPYMEHTA JOKyMeHTapHe NMpojaje

Hexkomko oco6rHa TOKYMEHTApHOT aKpEeIUTHBA YMHY T'a HE3aMEHIBABIM 32 JIOKY-
MEHTapHY TPOJIajy:

a. Ayitionomuja akpeouitiuga, Koja ce UCIojbaBa Ha HEKOIMKO HaumHa. [1pBo, Hesa-
BUCHOCTIL AKPeOUItiUBA 00 OCHOBHOZ TIOCAA YjeM U3BpIIeHY ciyxu. [Ipema oBoM npa-
BIUTY, UMEGCHIIIA J]a 06aBe3a U3 OCHOBHOT IIOCIIA HUje W3BpIIIEHA HeMa YTHIlaja Ha 00a-
Be3y aKpeIUTHBHE OaHKe MpeMa KOPHUCHUKY aKpEeANTHBA, YaK U aKO je Taj II0cao YKIbY-
4eH y akpeauTuB. CBpXxa OTBapama JOKYMEHTAPHOI aKpEUTHBA je CTBAparbe CaMo-
CTaJIHE U aTlicTpakTHe 00aBe3e aKpeAUTHUBHE Ganke. 1 CXOfHO TOME, YCIIOBH TIOJT KOjU-
Ma je OHa JIy>KHa Jla MCIUIaTH aKpEeIUTUBHY CBOTY, OTKYITM WM aKIENTHpa MEHUIY,
onpebeHn cy NCKIBYUYMBO Y CAMOM aKpEUTHUBY U HEHCITYEEHe 00aBe3e UCIIOpYKe pobe
OJ CTpaHe TpofIaBIIa He Jlaje PaBo Kynu%i1 §1a, uctnayhn TPUroBOp non adimpleti contrac-
tus, ONO30BE TOKyMEHTapHY aKpeUTHB.  ICTO TaKo, CIIOp KOji EBEHTYaJIHO MOXKE Ha-
cratu u3Meby MpofiaBla 1 KyIia 13 OCHOBHOT ITOCJIa HeMa YTHIaja Ha OfJHOCE TIOBOJIOM
JIOKyMEHTapHOT akpepuTiBa. ) To mponanasu u3 JeHOOOPA3HIX IpaBriIa Koja y Haj-
HOBH[Oj PEBU3HjU TI0JIa3€ Off IPETIIOCTaBKe HEOMO3UBOCTH JJOKYMEHTAPHOT aKPEIUTHBA
KOja, ca CBo;e CTpaHe, TOfaTHO NOjavyaBa MPHHIMII allCTPAKTHOCTH 00aBe3e aKPENTUB-
He Ganke.'®) Ce 0BO mOJT YCITOBOM /1 je KOPHCHUK UCIYHHO YCIIOBE U3 JOKYMEHTAPHOT
akpequTBa. MebyTnM, ayTOHOMHIjOM JOKYMEHTapHOT aKPENTUBA MOKE C& KOPUCTUTH
caMo CTpaHa Koja IOCTYIIa y CKJIay ca HayelIoM CaBeCHOCTH U nolrera. Haueno case-
CHOCTH 7 HOIIITEHha KA0 TEMEJBHO 00eliesKje MMPaBHOT IOPeTKa NOCTaBIba FPaHHIIe ayT-
OHOMMjEe TOKyMEHTApHOT' aKpEUTIBA M Y OCHOBH je OBJalrhera OaHKe J1a ofiouje UCK-
VI IPEBapHUX JOKYMEHATa, KA0 W OTKYI JOKyMEHATa y CIy4ajy MPEBapHUX PATE-U Y
ocHosroM nocy.!”) Ped je 0 KpyIHHM, ajli HEONXOJHIM OTPAHMYCH-IMA TIPHHIIIA
ayToHOMHje Koja OTBapajy Hi3 maTamba'®) o unjer he oroBopa 3aBIUCHTH CTENCH BIXO-
BE KOPUCHOCTH. [Ipyro, He3asucHocill akpeduitiuga 00 yzo8opa O OBapary akpeou-
iwiusa u ooHoca uameby banaxa. AKpeuTHBHA OaHKA HE MOXKe KOPUCHUKY aKpeIUTHBA

13. B. M. Bacumwesuh, HaB. geno, ctp. 765; R. Goode, nas. geno, ctp. 971. VI3 oBor pasnora y cTpaHoj
JIUTEpaTypu ce UCTHUE Ja je foKyMeHTapHu akpenuTus "lifeblood of commerce”. B.: G. Moens,
P. Gillies, naB. geno, crp. 388.

14. Tume ce HapaBHO He [Hpa y IpaBa Kymlla Kao MOBepHola ucnopyke pode. Haume, orBapame
TOKYMEHTApHOT aKpefUTHBa HeMa yTHIaja Ha OffHOce u3Meby yroBOpHHX CTpaHa W3 OCHOBHOT
mocya Koju ce ypebyjy npema mpasmimMa Koja ce, HHade, IPUMEY]jy 3a Taj IMocao u Koja 6ou,
npeMa ToMe, BaXXHia 1 Jla HUje OTBOpeH akpenuTuB. OBO 3aTO IITO OTBapambe JOKYMEHTAPHOT
aKpeJANTHBA He 3HaUM HOBAIMjy OCHOBHOT YTOBOpA.

15. B. G. Moens, P. Gillies, naB. geno, crp. 410.

16. Y. 3 (a) JemnooGpa3uux mpasuna: "Credits, by their nature, are separate transactions from the
sales or other contract(s) on which they may be based and banks are in no way concerned with or
bound by such contract(s) even if any reference whatsoever to such contract(s) is included in the
Credit. Consequently, the undertaking of a bank to pay, accept and pay Draft(s) or negotiate and/or
to fulfill any other obligation under the Credit, is not subject to claims or defences by the applicant
resulting from his relationship with the Issuing Bank or the Beneficiary.”
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MCTHIIATH TIPUTOBOPE KOJH MOTHIY U3 H-EHOT OfIHOCA Ca HATIOTOAABIEM, Kao U IPUrOBO-
pe 73 BeHOT OffHOCA ca APYruM OaHKama Koje YYecTyjy Y aKpeIuTHBHOM Tociy. Mcro
TaKO, KOPUCHHK aKpEelUTHBA HEe MOXKe Ce TIO3MBaTH Ha YTOBOPHE OfHOce OaHaka yde-
CHVKA AKPEUTHBHAT TIOCIIA, KA0 ¥ Ha OfJHOC HAOTOJABIA i aKpeUTHBHE Ganke. ')

6. Obasesa caake batike je camocitianta obasesa (OaHKa je UpuUHUUIIAN, a He AZeHill
Hanozooasya). Vlako akpenuTieHa OaHKA OTBapa aKPEAWUTHB IO HAJIOTY CBOT KOMUTEH-
Ta, BheHa 00OaBe3a IpeMa KOPHCHUKY je camocTanHa. CamocTanHu Kapakrep obaBese
aKpeluTUBHE OaHKe MPOM3BOAM 3HauYajHe KOHCeKBeHIe. [1pBo, mpy m3BpIIaBamy 06a-
Be3a IpeMa KOPHCHHUKY aKpeauTHBa OaHKa He WCTyIa Kao IMyHOMORHWK HaJIOrofiaB-
1a.2% 13 oBor pasiora ogHoc u3Meby GaHKe U KOpPUCHUKA aKpEUTHBA HACTAje je[IHO-
CTpaHOM M3jaBOM 0aHKe ynyheHe KOPUCHUKY M HeroBa cafjpkiHa ofipebeHa je NcKIby-
YMBO CaipsKMHOM Te m3jaBe. OmHOC m3Meby KOpHCHUKA aKpEIUTHBA W aKPETUTHBHE
GaHKe 3a HAJIOrofjaBIla MPEeJICTaByba res inter alios acta. CXOHO TOMe, HAIOrofiaBall Huje
oBryamheH Ja HAKHAJHUM HaJI03MMa Of aKpeIUTHBHE OaHKe 3aXTeBa 1a KOPHUCHUKY Ofl-
Ouje Turahame WK f1a jeMHOCTPaHO MEHa YCIIOBE OTBOPEHOT aKPEUTHUBA, jep je OaHKa
Beh Be3aHa cagpsKuHOM m3jaBe yiyheHe KOpHCHUKY akpenuTrBa.”’ V3y3erak Baxku ca-
MO Y CIIy4ajy Hazmora Koju ce OfJHOCH Ha ofi0ujams¢ Inaharma 10 OCHOBY HecaoOpa3HUX
WITY TIPEBApHIX JOKyMEHATa, aJd j& FhErOB IOMAIIIa] jaKO OTpaHNIeH YCIIeN IAmhCHULE
1ia 6aHKa 110 MPUPOAY CTBapH y HABEJIEHNM CHTYaljaMa uMa Ty>KHOCT Jia ofowuje miaha-
we. [Ipyro, Kymam-Hamorogasal He Moxe OUTH Ty:KeH 300T Hem3BpIIeHa o0aBe3a m3
OTBOPEHOT IOKYMEHTapHOT aKPEANTUBA TIpeMa POaBIly-KOpUCHUKY. OH MOXe OUTH

17. OctBapeme OBOT OfCTylama Off Hadyela ayTOHOMHje AOKYMEHTapHOT aKpeguTHBa Moryhe je
3axBasbyjyhu ToMe IITO je Hanmoropasal opiantheH fa mpuUBpeMeHHM Mepama (Koje ce pas-
JIHKYjy Off ApKaBe [0 ApxKaBe) crmpedr 6aHKY jja Ha OfiroBapajyhnm HaUWH XOHOpHINE NOJfHETa
nokymMmeHTta. B. M. Bacuswesuh, HaB. peno, crp. 763; R. Goode, HaB. fieno, crp. 990.

18. IIpBo muTame je y KOjuM CllydajeBUMa IIOCTOjU IpeBapa. ¥ CTpaHO] MPAaKCH UCTAKHYTO je ja
ImpeBapa HOCTOjH Kaja KoH(upMmupajyha 6aHKa momrajbe MOKYMEHTE aKpEeAWTHUBHOj OaHIH
TBpfichH fla Cy MOAHETH Y OKBHPY pOKa MpeABubheHOr akKpeguTHBOM HAaKO TO HUje ClIy4aj, IOof
YCIIOBOM fia je oBnamheHo iune KoHpupmupajyhe 6aHKe TO 3HaIO WM MOpaio 3HaTu. [Ipyro
IATamke je IITa je IpaBHH OCHOB HCTHIaka OBOT INpHroBopa. UHMHH ce [a je jeNHHO HCIPaBHO
CTaHOBHINTE IIPpeMa KOMe KOPHUCHUK aKpEeUTHBa He MOXKe IMAaTH KOPHUCTH Off CBOT HECABECHOT
IIOHalIamkba CXOAHO MakcuMU fraus omnia corrumpit. Tpehe, JOBOBHO je Aa mocToju mpeBapHO
IOCTyNamke y OCHOBHOM yrosopy. Huje HeolxomHO HocTojame IpeBape y ogHOCHMa m3Meby
GaHaKka M KOPUCHUKA aKpeAuTuBa. YeTBpTO, IpeBapHO MOCTyName Tpeda 1a MOCTOjU Ha CTPaHH
caMOr KOPUCHHMKA aKpeluTHBa WK Heropor myHoMmohHuka. Ilero, 3a nmpaBo OaHke ja opduje
XOHOpHCambe JOKyMEHaTa JOBOJBHO je /1a OHA MOCYMHba y IBUXOBY IIPEBAPHOCT Y MOMEHTY IOf-
Houewa. lllecto, 6aHKa Koja je, y CKiIafy ca ofo0pemeM akpeAuTuBHe 6aHKe, KOH(pUpMupana
aKpEeIUTHB MM UCIIATUNIA aKPEAUTHBHY CBOTY IIpe HETO IITO je UMaJja ca3Hamwa O IPeBapy UK
je U3BpIINJIA HCIUIATy CAaBECHOM CTHIAOILy IPEHOCHBOT aKPENUTHBA HE MOXKe OMTH H3JIOXKEHa
IIPUTOBOPY XOHOPHCama MpeBapHuX fokyMeHaTta. CegMo, y HOCTYIIKY KOjU HaJIOrofasaly moBeje
npoTuB GaHKe Koja je XOHOpHcalla IpeBapHe JOKYMEHTe, HEOIXO[HO je TY>KO60M 00yXBaTHTH U
KOpHCHHUKa akpenuTuBa. B. R. Goode, HaB. feno, ctp. 991-995.

19. B. M. Bacuwesuh, HaB. aeno, crp. 765.

20. B. R. Goode, nas. geno, crp. 973.

21. B. R Goode, nas. neno, crp. 973.
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Ty>KeH 300r Hemahama KynonpofajHe 1ieHe y KOM ClIy4ajy MosKe ucTahu mpuroBope
KOjH, MHaue, Jlojla3e Y 003Mp y OBaKBUM criopoBuMa. Tpehe, ako akpenuTHBHA OaHKa
W3BpIHM TTahamka Ha OCHOBY ITpefiaje HecaoOpa3HUX IOKYMEHATa, HalorojiaBall Hema lo-
cus standi 3a yrBpbuBame 1a je npuxBaTame TaKBUX JJOKYMeHaTa 1 1iahambe Ha OCHOBY
FBIX KPIIIEHSE YCIIOBA JJOKYMEHTAPHOT aKPE/UTHBA. >

y. Ilocaosarbe Ookymenitiuma, a He pobom. TIpUIHKOM UCIyH-eHbha CBOje o0aBe3e
IpeMa KOPYCHUKY aKpEAUTHBA WIIH JIMITY 10 H-eTOBOM HAJIOTy, OaHKe UCIHUTY]Y jeIUHO
HOJiHETE TOKYMEHTE, a He poOy Ha KOjy ce TH JOKYMEHTH OffHOCE. ) Banke, HpH TOM,
HOJfHeTa AOKYMEHTa UCIUTY]y Nosa3ehn o Hauela citipoze caobpasHociiu IpeMa CBOM
CIIOJFHOM MBTUIEly ca YCJIOBAMa OTBOPEHOT aKpenuTHBa (OaHKa IpoBepasa ja Ju Cy
HOJTHETH CBM JOKYMEHTH KOJH C€ 3aXTeBajy Y HAIOTYy 3a OTBApame JIOKYMEHTApHOT
aKpeuTyUBa, 1a JI1 Cy cao0Opa3HU ca POKOM BasKeHa aKpEAUTHUBA, fia JIU Cy caoOpa3HH ca
M3HOCOM IIEHE U YTBPHEHOM KOJIMYMHOM, J1a JIF je caoOpa3aH omuc pode), 6e3 oGaBe3e
yTBpbUBama NCTHHUTOCTY MOaTaka cajip>KaHuX y BbuMa, Kao 1 6e3 obaBe3e mpoBepa-
Bamba CTama pobe Koja je MpeAMET yroBopa o HpOIIajI/I.24) Kaxko ce y crpanoj cynckoj
MpaKcy UcTrie, Op3rHa OfiBHjarba TPaHCAKIja YHjOj CUT'YPHOCTH CITyKH TOKyMEHTapHH
aKpEelUTUB U3HUCKYje OBJIaHIhel-be 0aHKe fja MOfHETe AOKYMEHTE XOHOPHIIIE Ha OCHOBY
FBIXOBOT' CIIOJLHOT M3rena.2>) YKONUKO 61 GaHKa mMana o0aBe3y /1a poBepaBa Tad-
HOCT IOJJaTaKa CaipskKaHuX y IOKYMEHTHMA WU CTarbe pode, pean3anyja TakBe ooaBe-
3e 3HaTHO OM ycriopuia MmebyHapoaHu mpomeT. Moxe ce, 3anpaBo, pehi 1a cy OaHKe cy-
OUeHe ca MPOOIIEMOM CIIpevyaBamha XOHOPHCama Hecao0pa3HuX TOKYMEHTa (3a umjy Be-
purKaImjy OOMIHO NMajy KpaTak BpeMEHCKH TIEPUON), C jefIHE CTpaHe, ¥ MPpOOIeMOM
n30eraBama CTBaparba HEMOTPEOHNX CMETELI 2y OJIBHjary IOCTIOBHIX TPaHCAKIHja Koje
je Tpey3eo0 HUXOB KOMUTEHT, C IPYre CTpaHe. Bynyhn Jla HCIyH-aBa 00aBe3y U3 mpo-
¢pecroHaHe IeNaTHOCTH, 6aHKa je My>KHA Ja ca MasKmbOM J00por C’I’E) aKka WCIUTa
TIOJTHETE TOKYMEHTE, Al CaMo Y TIOTJIEy FAXOBOT CIIOJEHOT M3ITIENIA. ) Ako ce mocie
TAKBOT TIpervie[ia KOji HajiysKe MOKe TPajaTH CejaM PajHiX JaHa’> ) ITOKYMEHTH prima
facie yanHe caobpa3HiM, aKpEeIUTUBHA U OCTajle GaHKe MMajy MPaBo U AYSKHOCT Aa 13-
Bpie mwiahame. OBaj npuHIMN pa3pabeH je ogpenooM JeqHooOpa3HuX IpaBuia Koja
UCKJbY4yje OATOBOPHOCT 6aHaka 3a (popMy, MOTHYHOCT, TAYHOCT, Ay TEHTUYIHOCT, (pai-

22. B.R. Goode, naB. neno, ctp. 974.

23. B. M. Bacumwesuh, HaB. femno, ctp. 765.

24. Yun. 4 JepnooOpa3nux npaBuia: "In Credit operations all parties concerned deal with documents,
and not with goods, services and/or other performances to which the documents may relate.” B.
BGH, Urteil vom 15.3.2004, (II ZR 247/01, Hamburg), Versicherungsrecht, Zeitschrift fiir Ver-
sicherungsrecht, Haftungs- und Schadensrecht, 6, ctp. 292-294.

25. B. R Goode, uaB. neno, ctp. 976.

26. B. R. Goode, uaB. fieno, crp. 976. Pagn noGospinama nonoxaja 6anaka y JeqaooOpasHa npaBuia
yHeTa je ofpeniba Koja ynyhyje Ha npumeHny mebyHapoHuxX cranapfa 6aHKapcKe nmpakce mpHi-
HKOM OIIeHe CcTeneHa cao0pa3HocTy nojgHeTux fokymenara. Y. 13 (a): "Compliance of the stipu-
lated documents on their face with the terms and conditions of the Credit shall be determined by
international standard banking practice as reflected in these Articles.”

27. B. G. Moens, P. Gillies, naB. geno, ctp. 398; R. August, HaB. fielno, cTp. 683.

28. Y. 13 (b) JennooGpa3Hux npaBuia.
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cruKaT WM IPAaBHA 3HAYaj Ma KOT IIOKYMeHTa.zg) Ocum Tora, 6aHKe He TIPey3nMajy
HHKAaKBY OATOBOPHOCT WJIN 00aBe3y y MOITIey OINCca, KOJMMIMHE, TEKIHE, KBAINTEeTa,
CTama aMbaIake, ICTIOPYKE, BPETHOCTH WITH MOCTOjakba PoOe KOjy MPENICTaBIbajy TOKY-
MEHTH, Kao HU 3a TOOpY BEPY MM PajIibe WM IPOIYCTe, INIAaTEeKHY CIIOCOOHOCT, U3Bp-
IIeme 00aBe3a WK YIIe] IOIIHaolia, MPEBO3MOIA, OCUI'ypaBava Il OO0 KOT IPyror
a9 Hacripam Tora, ako JOKyMEHTH OCTYIIA]y Off je3MKa JOKYMEHTAPHOT aKPei-
THBa, GaHKa je OBJaNIheHa jja Ofi0Hje NCIUIATY, YaK U aKO je OJCTYIAmhe YUCTO TEPMUHO-
JIOIIIKE npnpone.31) HMHrepecaHTHA je cuTyalyja Koja HACTyNa ako y MOKyMEHTapHH
akpenuTuB Oyfie YHeTa Heka ofjpeda Koja yKIbydyje "HelloKyMeHTapHe " ycioBe. MiMa-
jyhu y BUIY 1a M3BO3HHIM (@ TO je YecTo CiTyvaj M ca lMXOBAM OaHKama) He CXBaTajy y
HOTIIYHOCTH IIITa MOApa3yMeBa JOKYMEHTapHM KapaKTep aKpeauTuBa, JemHooOpas3Ha
MpaBWjia CAHKIMOHUIITY TaKBY CUTYaIM]y OIpefOoM TpeMa KO0jOj YKOIMKO aKpEeAUTHB
cafip>ku ycJioBe 6e3 HaBobema JJOKYMEHTa Ko;e Tpeba MofHeTH, cMaTpahe ce ja TakBu
YCITOBH He [IOCToje i Hehe ce MPHMErHBaTH. ) AKo Hewrro APYro HUje YTOBOPEHO, KO-
PUCHHK aKpefiuTiBa Tpeba Jja IofHEeCe OPUTHHAIIHE JOKyMEHTE.

4. 3nauaj kapro ocurypama 3a oaujame Mehynapoanor npomera

CxopHO HaveITy MOCIIOBaka IOKYMEHTHAMA, a He pOOOM, KOPHCHVIK JIOKYMEHTAPHOT
aKpeauTHBa AyXaH je 1a aKPEeAUTHUBHO] WK APYroj GaHIM Mpefia JOKYMEHTe KOojuMa f10-
Kasyje [ia je UCIlyHHO CBOje 00aBe3e U3 OCHOBHOI yroBopa. ITopen T3B. OTHpeMHuUX J0-
KyMeHaTa (IiCTH KOHOCMAaH, TOBAPHY JIACT, TAJIOH OTIPEMHHALE, ITOIITAHCKH PELeIIC,
I/ITH.)34) KOjuMa ce J0Ka3yje U3BpIleHhe 00aBe3e UCIOpyKe poOe, KOPUCHUK je y>KaH fia

29. Yn. 15 JegHooOpa3HUX mpaBuia. Y TEOPHUjU je MCTAKHYTO fia je MOMEHYTO pellewme JeaHoo-
Opa3HUX NpaBUiIa JOAATHO AOMPHHENO NoBehamy NpeBapa y CnobHO] TproBuau. Kao KibyuyHn
pasnosu moBehama Opoja IpeBapa y CHOJBHOj TPrOBHHM, OCHM pellerma JemHOOOGpa3HHX
NpaBuiia, UACHTU(UKOBAHY CY U IIOPACT Opoja CIIOJbHOTPTOBUHCKUX TPaHCaKIHja Koje ce OJIBH-
jajy y3 moMoh HOKyMEHTapHOI' aKpefguTHBa, TEXHOJOIIKK pa3Boj Koju oMmoryhasa ¢ancucuk-
OBame JJOKyMeHaTa ¥ IojaBa HOBMX 0aHaKa KOje HeMajy JOBOJbHO MCKYCTaBa y MOCIOBAmbY ca
TOKYMEHTApHUM aKpemUTHBOM. B.: 3. Padosuh, K. Aaexcuh, 3. Ileitiposuh, T. Ileitiposuti,
IIpeBape y ocurypamy, I'nocapujym, Beorpap, 2003, ctp. 79.

30. Y. 15 JegHoOOpa3HUX mpaBuia.

31. Bopehu cnyuaj y oBoj ob6nactu (J. H. Rayner & Co Ltd v Hambros Bank Ltd) cankuuoHuIe
mpaBo O6aHKe f1a oi0uje 1a XOHOPHUILIE TIOJHETE TOKYMEHTE KOjH Ce CaMO MO Ha3UBY Pa3iIUKYyjy Off
OHHIX KOjH Cy HaBEJICHH y HAIIOTy 3a OTBapame JOKyMEHTapHOT akpeauTuBa. HajBuim cynoBu
TaKaB CTaB 00Pa3IOXMUIM Cy THME ia ce off 6aHaKa KOje YUECTBY]y Y H3laBamby TOKyMEHTApHOT
aKpefUTHBA HE MOXE O4YeKHMBaTH fAa Oyly YIO3HaTe ca CBUM OOHMYajuMa KOjU Baxe Y
pasnuuuTUM oGJIacTIMa IPOMeTa M KOjU MOTY OHTH Off 3Hayaja 3a yTBpbuBame fa 1 je Ha3uB
JTOKYMEHTa caMO CHHOHUM 3a JJOKYMEHT O3Ha4yeH y TOKyMEHTapHOM aKPEIUTHBY WM Ce, UK,
pamu o HecaoOpa3HOM jgokymenTy ("...it is quite impossible to suggest that a banker is to be
affected with knowledge of the customs and customary terms of every one of the thousands of trades
for whose dealings he may issue lettres of credits...”).

32. Y. 13 (c) JennooGpa3HuX mpaBmia.

33. O mpoGneMuMa Koje MOXe H3a3BaTH IIPUXBaTamke Off CTpaHe OaHaKa (pOTOKONHKja JOKyMEeHaTa
B. R. Goode, Has. peno, crp. 975.
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JIOCTaBH U IOKYMEHTE O OCUTYpamy (M HEKe Apyre OKYMEHTE aKo je Tako oppebeHo y
YCIIOBIMa aKpEAUTHBA) KOjU CITysKe Kao JIOKa3 /1a je HCIyHHuO 00aBe3y OCHTyparba pooe.
Ocurypame poGe Koja je mpeMeT NUCTAHIIOHE NIPOfaje U KOja ce IIPEBO3U IO MecTa
olpefierberha HafloBe3yje ce Ha KOopHIThehe TOKyMEHTapHOT aKpEUTHBA U JOTATHO J10-
TIPUHOCH CUZYPHOCIUU MeHYHAPOOHUX TIOCAOBHUX u7pancarcuuja.35) OTBapameM JIOKY-
MEHTapHOT aKpeAUTHBa IoBehaBa ce cTeNeH CUTYPHOCTHU peanusaliyje Ipasa IpofaBla
Ha HaIuiaTy Kyrnomnpopajae Iene. Kako cBaku Kymar Koju ce MOHallla Kao jobap mpu-
BpeHIK ) 110 IPHPOIH CTBAPY HACTOjM A Ce 3AIIITHTH Off yTHIaja PATHUNTHX HEpe]i-
BrbeHuX forabaja KOju CBOjUM HaCTyIaHkeM MOTY OCYjETUTH UCIOPYKY KYIUbeHe pobe,
OH HACTOjH J1a Ce YTOBOPOM O TIPOMaji PETryJIMIIie MMTamke Ha KOMe je 06aBe3a ocurypa-
’a pole Koja je IpeaMeT MebyHapoiHe nponaje.37) MacoBHO Kopuithewe Kapro ocu-
rypama pe3yarar je OpOojHIX IO3UTHBHUX e(heKaTa Koje OHO OHOCH KaKO MOjeIuHIMA
YKIBYUCHIM Y TIOCTIOBHE OfHOCE Ca MHOCTPAHCTBOM, TaKO 1 IPUBPEAH Y IEIIMHY.

Kapa je peu o mojenuamMa yuecHmmpmMa MehyHapoHe TProBuHe BUX OCUTYPaH-e
pobe (6e3 063upa Ha BPCTY MPEBO3HOT CPEACTBA Koje ce in concreto KoprcTr) ociobaba
OpOjHUX HENPHUjaTHOCTH ¥ HEMIOTO{HOCTH KOjIMA Cy OHH Y F-eTOBOM OfICYCTBY H3JIOXKeE-
uu. bynyhu na cy mance 3a ryoutak unm omrreheme pobe y TOKy MpeBo3a pealHe, a ia
KyIar TO MOXXe ca3HaTH IIOIITO My poba Oyfie MCIopyJyeHa y MecTy onpefierbera (Y
KOM CITydajy Od pajii peanusalyje CBOjUX IIpaBa 0 OCHOBY HEHUCIIOPYKE WM UCIIOpYKe
pobe ca MaTepujaJIHIM HeflocTalyMa MOpao fia Cliefiy KOMIUIMKOBaHy IPOLIERAYPY) Haj-
00JbM HauMH 3allTUTE HErOBUX HHTEpeca je 00e30ebeme Kapro ocurypama. Y KOJIUKO
je po6a Koja IpomajiHe WK ce OLITETH Y TOKY IIPeB03a OCUI'ypaHa, Kymnai he mohu fa ce
3a U3HOC NpeTpIUbeHe mTeTe oopatu ocurypasaudy. C 063UpoM fia cy ocurypaBadn o6a-
BE3HH J]a y CBAKOM TPEHYTKY PacoNaXy CPEACTBAMA JOBOJBHIM 32 MCIYHEHE CBOJUX
06aBe3a U3 yroBopa 0 OCHTypamy, "’ TO je HO3ulja KyIIa-OCUT'ypaHuKa KOju je IpeTp-
Ieo MITeTy 3060r HacTaHKa HEKOT Off TPAHCIOPTHUX PU3HKa MHOTO 60Jba Y OJHOCY Ha
CITyJaj Kajia HUje MprOaB/LeHO Ocurypambe. I3 oBOT pasiiora, obesdeherse kapzo ocuzy-
parba 6UitiHa je Cllaska Ipezosopa OKO 3aKmyUersa Hoca08a mehyHapooHe pZosuHe.
W3 yrna Kkymnma, mpofasal Koju IIpUCTaHe fja 06e30ei1 OCHTyparke pobe Y TOKy IpeBo3a
y KOHKYPEHTCKO]j je MPEAHOCTH y OHOCY Ha Apyre IpoiaBle KOjU TPryjy UCTOM pO-

34. [eramuuje M. Bacumwesuh, HaB. aeino, cTp. 765-766.

35. B.J. P. Marcq, nas. geno, ctp. 123 u cnep,.

36. O o0aBe3u NOHAIIaka MaXHOM J0OPOr MPUBPEHNUKA Y HallleM IpaBy B.: wi. 18 cT. 2 3akoHa o
ob6muranuonnM ogaocuMma (" Ca. muct COPJ", 6p. 29/78, 31/93).

37. JenaH opf HajuemrhuX HaUMHA Ha KOJU CE TO YMHU j€ MHKOPIIOPHCAhE Yy YTOBOP O MPOJaju HEKe Off
Incoterms TparcnopTHEX Kiay3yna. Knaysyia Kojy npedepupajy Kyny Koju xeie ja poba Kojy
Kymyjy OyAe ocurypasa oK He CTUTHE Y MeCTO onpefelbema je LIN®P kiray3yna. OcobeHocT oBe
Knay3yJe je o6aBe3a MmpopaBla fAa 3a (PUKCHY IieHy 00e30ear mpeBo3 U Oocurypame pobe Ao
MecTa onpejie/beha. A, Hako je o6aBe3a o6e30ehema npeBo3a u ocurypama Ha IpoAaBly, O
mpellacka pHU3MKa ca MpojiaBlla Ha KyMIja fojla3d y MOMEHTY Ipenacka orpage 6popa. B. R.
August, HaB. fieno, ctp. 604-606; R. Rodiére, Has. geno, ctp. 471.

38. O obGase3n ocurypasaua ia 06e30e1u TUKBUJHOCT CpPeficTaBa B.: 3aKOH 0 ocurypamy, "Ci1. rnac-
Huk PC", 6p. 55/04,70/04, un. 113 cr. 1.
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6om. ) ITocmarpana y Tom cBeTiTy, 06aBe3a o0e30ehera Kapro ocurypama y UHTepecy
je He camo Kymma, Beh 1 mpofiaBLa 300r 4era OH TPOIIKOBE OCUI'yparsa Tpeba ia ypauy-
Ha Y TPOIIIKOBE IIOCIIOBHE TPAaHCAKIHje KOjH, 3ajefJHO ca OCTAIIM TPOIIKOBIMA, IeTep-
MIHWIITY CTETEH NCIUTATHBOCTH CTYIIAkha Y KOHKPETHY TPAHCAKIIHY.

MebyTtuMm, TMe ce He UCLPIULYjY NO3UTHBHYU e(PeKTH KOpUIlTherha Kapro OCurypa-
wa. Hamme, y Teopuju Koja ce 6aBM TPaHCIIOPTHUM OCUI'YPaEmeM Kapro OCHTYpame pe-
JIOBHO Ce UCTHYE KAO ocuZyparve Hajéehez fipuspedno? snauaja.*®) OBo u3 HajMame [Ba
pasiora. IIpBo, ocurypame cipedaBa HacTaHaK OMIO KaKBHX 3aCToja y pearn3aliju Io-
CIIOBHUX IIaHOBA ITPUBPENHUX Cy0jeKaTa KOj! HacTajy Kao pe3yJTaT HacTylama fora-
baja xoju ce Hucy Mornu n36ehy WM OTKJIOHUTH U Opef] Ipefy3uMarha OffroBapajyhux
Mepa onpe3HocTH. [Ipyro, cpefcTsa Koja cy KOHIIEHTpHUCaHa y (pOHOBMMA OCUTypaBaya
KOju ce 6aBe OBOM BPCTOM OCHT'ypam-a O'POMHA Cy ¥ MOT'y OMTH YIOTpeOJbeHa y CBpXe
HOACTUIaba fajber MpHUBPEAHOr pa3Boja. MoryhHOCTH KOje MpyXa palMoHalHO U
IUTAaHCKO Kopyiheme CpeficTaBa OCHIypaBada YMHHM Aa 3aKOHONABIW CBHX ApKaBa y
CTaTycHE 3aKOHE O OCHTYpamy YHOCE Ofpefde O HauMHMMa JCIOHOBAaH-a M yIlaramba
CpeficTaBa Pe3epBH.

Crenehn pasnor 3Ha4aja ocurypama po0e je Berosa yjora y ogpebusamy itpesen-
itiueHUX mepa Koje Tpeba MpeTy3eTH Kako O1 IIaHCe 3a HACTYyName OCHTYPaHUX pU3UKa
Ha OCHTI'ypaHO] poOu Owmie cBefileHe Ha MUHIMYM. OHO MOXe OUTH Off TIOMOhY TIPHITH-
KOM ofipebuBara IPEBEeHTUBHIX Mepa jep ce Ha OCHOBY IOlaTaka KojiMa PacIoiaxy
OCHTypaBa4yl MOXKE OfPENUTH KOjH Cy Hajuelthl y3pony IITeTa HacTaIiX Ha pOOH U fie-
JIOBaTH Ha HUXOBO Cy30ujambe y 6y11thocm.42) Nwmajyhu y Bufy pesyisrare cTpy4HUX
aHa/nu3a OCUTypaBaya, U3BPIICHUX Y LIUbY HCHTH(HUKOBa®ka Y3poKa HacTyNama OCH-
TypaHUX LITETa, Kao Haj3Ha4ajHUju (DAKTOPHU MPEBEHIU]E OCUT'YPAHUX PU3UKA U IIITETa
Mory ce ucrahu: rpana caoOpahaja (OIH. IIPEBO3HO CPEJICTBO) YHje Ce YCIIyre KOpH-
cre®) YTOBOP O IPEBO3Y WITH IIEVITHjY ¥ HAUMH Ha KOjH je V ’beMy peryJrcaHo hTa-
€ OITOBOPHOCTH TIPEBO3VIOLA WX IITIEANTEPA 32 U3BPIIEHe IPEB03a KOHKPETHE TI0-
nnbke u ambanaxa pobe. I'pana caoOpahaja umje ce yciayre KOpucTe NpeficTaBba
(hakTOp MPEBEHIHje Y TOM CMUCITY Jia Cy CBAaKOj TpaHM MTPeBO3a MMaHEHTHH ofipeheHn
PUBUI TaKo fja BIXOBO MO3HABaKkE OMOryhaBa Ipefy3uMarhe Mepa ONPE3HOCTH KaKo
6u ce MIHIMH30BaJIe IIIaHCe 3a HACTaHaK INTeTe Koja 61 Gmila y y3podHOj Be3H ca 0Co-
OnHaMa KOHKpeTHe TpaHe caoOpahaja. Onpenbe yropopa o IpeBo3y Koje ce OFHOCE Ha

39. B. G. Moens, P. Gillies, naB. geno, ctp. 387.

40. B. ymecro cBux: B. Kaiiop, C. Llapuh, YroBopu poGHOT npomeTa, LleHTap 3a mpuBpeaHn KOH-
cantunr, Hosu Capn, 1996, ctp. 284.

41. 3a nHamre npaso ui. 114 — 115: nenoHoBame 1 ynarame CpeficTaBa TeXHUUKHUX pe3epBy; wi. 117-
118: menoHOBame U ynarame cpefcTaBa rapaHTHE pe3epse; wi. 119: memoHOBame U yarame
CpeficTaBa OCUTypama.

42. B.J. P. Marcq, naB. geno, ctp. 69-77.

43. TlomrTo je y caBpeMEHUM YCIOBMMa MHOTO dYelrhe Kopuirherme MyJITHMOJAIHOT HETO YHUMO-
JanHOT NpeBo3a pobe (jep oMoryhasa IpeBO3 Ha OCHOBY jeAHOT yrOBOpa O NPEBO3Y U je[iHe mpe-
BO3HE HCIIpaBe) TO Cy OCOOHMHE CBHX TpaHa TpaHCHOpTa (Tj. PUSHIM KOjH Ce 3a HUX Be3yjy)
MOfIjeAHaKO OUTHE 3a OCTBapeHe IPEBEHTUBHE (PYyHKIIUje Kapro OCUTypama.
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OArOBOPHOCT IPEBO3UOI[A 3a IITETY Ha poOu 3a BpeMe IpeBo3a MOry HMaTH IPEBEH-
TUBHY yJIOTY YKOJIMKO je OATOBOPHOCT IIPEBO3KONA YpeheHa Ha HauuH KOjU UCKIbY4Yje
MoryhHOCT eKCKyImanuje IpeBO3KOoLia 3a IITeTe 3a Koje je opropopaH. Hamve, ykomiko
pe3ynTaTé CTPYYHMX aHAIM3a OCHIypaBada MOKasyjy Aa cy ofjpebeHe mrere Ha pobu
TIOCIIEINIA PajiEbY WM TIPOITYCTa Ha CTPaHM IIPEBO3KOLIA MJIH JIULA KOjuMa ce OH Y 3BP-
IIerbY IPeBO3a CITyK!, OCHTypaBay MOKe IIpeMa leMy ncTah! perpecHr 3axXTeB JIO BU-
CHHE IITeTe KOja je MPOM3POKOBaHA H-eroBuM mpomyctimMa. C 063MpoM fia perpecHn
3axTeB IpeficTaBlba e(PUKACHO CPEACTBO CAaHKIMOHICAha IPEBO3UOLIA, IPETIIOCTaBIba
Ce HeroB MpeBeHTHBHN yumHak. ™) Hajsa, aMGanaxa Koja ce KOPUCTH 33 MAKOBAH-E
pobe Mopa 6urn npmiaroheHa IPUPOFHIM CBOjCTBEMA U OCOOMHAMA came pobe, alll 1
IIPEBO3HOT CPEAICTBA. Y KOJIUKO JIMIIE Ha YHjH C€ PU3KUK OHA IIPEBO3M HE 00e30eu afieK-
BaTHy amOasaxy 300r yera ce nosehaBa BepoBaTHOha HacTymama olIrehema y TOKy
npe1303a45) ocurypaBauy Tpeba MpH3HATH MPaBO Ha Harmwary yBehane mpemmuje (cpas-
MEPHO HOTrOpIIaky pr3nKa) WX IIPaBo fia Off M3HOca HaKHajle Ofdmje Aieo ITeTe Koja
ce MOXKe TIPHITUCATH Helpey3uMatby IPEBEHTHBHUX Mepa.

5. Oapenode JenHooOpa3HUX NPaBHJIA M 00UYaja 32 JOKYMEHTapHe
aKpeIHuTHBE 0 KAPro OCHIypamy

Beh je 6mno peun o ToMe Jja pofIaBal MOKe pean3oBaTH IPAaBO HA HAIUIATY KY-
TOMpPOfajHe IIeHe CaMO aKO aKPEeIUTUBHO] (WIU Ipyroj OaHIm) mpeia caobpas3Ha qOKY-
MeHTa. AKO je y YCJIOBAMAa OTBaparma JJOKYMEHTAPHOT aKpeIuThBa Omia mnpeiBrbeHa
00aBe3a 3aK/byueHa YTOBOpa O OCHIypamy pole, IpojaBal 3ajefJHO ca KOHOCMaHOM
Mopa Jia W3BPIIY NPEfajy HONKCce U3 Yrje CaipsKUHE ce MOXKE 3aKJbYIHTH Jia je 006e30e-
beno nmokpuhe Koje y NOTIYHOCTH OJfroBapa YCIOBUMA KYMIOMPOAAJHOT YTOBOPa, OFHO-
CHO JJOKyMeHTapHor akpefurusa. IIpema oppenbama JenqHooOpasHuX HpaBmwia U 00u-
Yaja 3a TOKYMEHTapHE aKpEUTHBE, TIPOAaBall MOpa CTPHUKTHO J1a ce TpApKaBa ofpe-
maba KojuMa ce MPeu3upajy YCIIOBU OocurypaBajyher mokpuha yKonmKo KeJi 1a Hatl-
JIaT! M3HOC U3 TOKYMEHTAPHOT aKPEIUTHBA.

IIpema onpepdama JemHooOpa3HUX NpaBWia, Kajia je MTOKYMEHTApHU aKpEeUTHB
npenBubeH Kao cpecTo wiahama y yenosuma CIF wm CIP nponaje, mpopasart je my-
KaH JIa, OCM OTIIPEMHHX JJOKyMeHaTa, OaHIM Npefia ¥ MCIPaBy O 3aKJbYIEeHOM OCHTY-
pamy. McnipaBa Mopa y NOTIYHOCTHU J1a OAroBapa offpef6ama aKpenuTuBa u jja Oype
HCIIOCTaBJbEeHA ¥ TIOTNHCAHA Off CTPaHe OCUTypaBava WIH H-eTOBOT arenTa. > Vcmpasa-

44. B.J. P. Marcq, HaB. gemno, ctp. 18.

45. OcuMm Tora, KopuirheweM jep)THHE U YOIIITe HeafeKBaTHe aMbajaXe OCUTypaHUK MOXE OCT-
BapUTHU 3HayYajHE yIITee. Y3UMambe y 003Up OBOT MOMEHTA jOIII BUILIE ONIPABJaBa AaBamhe OCUT-
ypaBauy IpaBa jja CaHKIMOHHIIE MPOIYLITalke NpeAy3uMama IPEBEHTHBHUX Mepa Ofi CTpaHe
OCHT'ypaHHKA.

46. B.J. P. Marcq, naB. geno, ctp. 431.

47. B.A. Vialard, vas. fieno, crp. 470-471; G. Moens, P. Gillies, Has. geno, ctp. 387 u cnen.

48. Y. 34 (a).
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Ma y cMmuciy JemHoOOpa3HUX MpaBWiia cMaTpajy ce ioauce U uepitiughurxaitiu ocuzypa-
b, AU MOTYhe je IPUXBATUTH U JIPYre CIpaBe caMo aKo je TO M3PHIHUTO MpefiBUHEHO
y caMoM akpemuTHBYy.’ OBakBO pelleme JeHooOpa3HuX NpaBmia yckiaabeHo je ca
IPaKCOM Kapro OCurypama Oymyhn f1a 3aK/byderhe yroBopa 0 ocurypamy pobe (6e3 06-
3Wpa Ha BPCTY Kapra 0 K0joj ce Y KOHKPETHOM CIIy4ajy pamu) y Hajsehem Gpojy ciydaje-
Ba IIpaTH UCIOCTaBIbakse nosce. ITomuca Koja cayipkul HajOUTHHje eJIeMEHTe 3aKIbyde-
HOT yroBopa (Ipe cBera OHe KojuMa ce Tpelu3upa o0aBe3a OCHTypaBava) jefiHO je Off
Haj3HA4YajHUjUX JOKA3HUX CpeficTaBa cafipsKuHe yropopa. OcuM Tora, cBojcTBa Koja Imo-
cefyje Kapro monuca (KCIpaBa O [yry ¥ JETUTUMALMOHY TTalip) YiHE je e(PUKaCHIM
MHCTPYMEHTOM JIOKyMeHTapHe npopaje. Kaga je ped o neprugukariMa OCHrypama,
OHH Ce Off TIOJIHCE PANIVKY]y y TOIVIeNly CUTYalje Kajia ce M3/1ajy U Y TOIIey CaapsKu-
e LeprudukaT ocurypama u3naje ce Kayja HACY UCIYHEHI YCIIOBH 32 M3aBarbe IMo-
JIMce W Kajia je, y CITy4ajy ONIITUX YTOBOPa O OCUTypamy pode, MOTPeOHO JoKa3aTH Aa je
MOIIMJBKA KOja je KpeHylla Ha myT ocurypaHa. CajipskuHa HepTuguKaTa OCHIypama
(hnexcuOuIHMja je Off caipsKuHe TIONHCe, jep o0yXBaTa caMO OCHOBHE TOfaTKe O YCIIO-
BHMa IOJT KOJMMA je MPY>KEHO OCHTyparbe (IIITO Ce MO3Ke TTO3UTUBHO OLICHUTH UMajyhut y
BUJly UMFLEHUITY 1a ce KOPHCTE KOJ| OIIITHX YTOBOPa O OCUTypamy pode KojiuMa ce Ha
HajOOJbU HAUHH IIITUTE UHTEPECH OCHTYPaHUKa KOji MMajy Besimku npomeT). [TorBpre o
nokpuhy Koje n3najy 6pokepy ocurypama OaHKe 10 MIPaBUTy He TIPUMa]jy, OCHM Kafa Cy
Ha TO oBNamheHe YCIOBAMA aKpCJII/ITI/IBa.sl) EsupientHO je na JemHoOOpa3Ha mpaBmia
HU Ha jeJHOM MECTy He TOBOpE O IPEHOCY IIOJNCE WM HepTH(HKAaTa OCATYpama Ha
ppyra ma. OfcycTBo ofipendu Kojuma 6u explicite GO perysucaH MPEeHoC MpaBa w3
Kapro ocurypama He IMIUTAIMpa 3aK/byJak Jla TakaB NpeHoc Hije Moryh. HeyHomeme
onpenaba o MPEeHOCUBOCTH UCTIPaBa OCHTYparba y JeHooOpa3Ha mpaBmiia mpe ce MoKe
00jaCHUTH YMH-EHHULIOM Jla CE CABPEMEHO TPAHCIIOPTHO OCUTYPALE KOj€ j€ OKPEHYTO IIO-
TpebamMa IOCTIOBHE MTPpaKce 3aCHUBA Ha Upeitillociiuasyi ipeHocusoCitiu ipasa u3 ocuzy-
parea 1 ia ce ofpende 0 TOMe PefIOBHO Hallase Y YCIOBAMa aKpEIUTHBA KOjuMa e TIpef-
Buba Jia cy OHe IIPEeHOCHBE Ha KyIia po0e mWin Ha OaHKy. Y OJICYCTBY OBakKBe MOTyhHO-
CTH, OCUTYpaEse O IIOCTAIO "HEMOKPETHO" ¥ HEPEHOCHBO M He O MOTJIO /1A IOIPHIHO-
CH CHTYPHOCTH JIOKyMeHTapHe mpoyiaje. CynmpoTHO BaXKM jJEAMHO aKo je y caMo]j MOIUCH
cayipkaHa 3a0paHa IpeHoca Ha Jipyra JIAIa.

AXO akpeIuTUB He TIpefBruba HelTo Apyro, 6aHke Tpeba 1a ofdujy npujeM ucnpa-
BE O OCUT'yparby KOja HOCH KaCHUjM IaTyM Off IaTyMa YKplaja Ha OpOfI, OTHOCHO OTHpe-
Me OCHIypaHe po6e 03HAYCHOT Y APYIAM JOKYMeHTHMA.>>) OJf OBOT IIPABHIA H3Y3HMAjy
ce OHE WCIIPaBe O OCHTYPary KO KOJUX M3 CaMOT TEKCTa W3Ta3u Jia Mokpuhe Baxku Beh
O MOMEHTa YKpIiaja OMHOCHO OTIpeMe pole, a He Off JaTyMa H3[aBama chpaBe.53)
OBo oficTyname Off paBWiIa U3Y3€THO je 3HAYajHO 3a OCHT'YpaHWKa jep My Ipyxka I10-

49. Y. 34 (d).
50. B.J. P. Marcq, HaB. geno, ctp. 26-27, 141.
51. Y 34 (c).

52. Un. 34 (e).



Hamiawa Ieitiposuh: MebynapoHu JOKyMeHTapHU aKPEAUTHUB U MECTO Kapro 819
ocurypama y \beMy
(cTp. 807-822)

Kpuhe y TOKY I[ENIOT TPaHCIopTa, 6e3 003Mpa Ha TO Jia JI je IIITeTa HacTasa Ipe n3/iaBa-
Hba TIOJIHCE.

BpemHoct Ha k0jy Tpe6a ocurypatu pody, npeMa "JeqHooOpa3HuM TpaBmwinMa " je
CIF, ogaocHo CIP BpegHOCT 0O3Hau€Ha y OCTalIUM IOKYMEHTHMA KOja MOKe OUTH yBe-
hana 3a 10%. Hasegena onpenba JenHOOOpas3sHUX MpaBWiIa U3Y3€THO je 3HadajHa jep
npyxa MoryhHOCT fia ce epednowhy Ha Kojy je ocuzyparbe 3axsmyqero (IO IPaBUILY je
TO YrOBOpEHa BPEAHOCT jep OHA BHIIIE OArOBapa OCUI'YpaHUIIMa Kapro OCUryparba) io-
Kpuje He camo 8peOHOCitl pobe y mecilly iloaacka, 8eh u powKosU Koje 0CUZYypaHuK
UMA Y 8€3U CA FeHUM TPeBO30M 00 mecilia otipedesserba (TPOIIKOBH YKpIIaja, OCHTYpa-
A, IIAPUHE, UCKPIIAja, UT]. ), KA0 U 000Ul KOy 04eKyje 00 HeHe Upoddje y meciily olpe-
Oemerba. YHOIIEHEM ofpenioe Koja OfiroBapa MHTEpecHMa MOTEHINjaTHAX OCUTYpa-
HHKa, TBOPIM JefHO0Opa3HuX NpaBmiia IOAATHO he TonprHeTH KopHITthermy Kapro ocu-
rypama y JOKyMEHTapHOM akpenutuBy. Onpenda u3 unje cafpKuHe IPOU3NIasy fa cy
BpefHoIThY 03HAYEHOM Y MOJVICH HITH APYTOM AOKYMEHTY NOKPUBEHH Pa3iIMIUTH HHTE-
pecH Koje OCHTYpaHUK MOKe UMaTH y Be3U Ca OCUTYPaHOM POOOM aieKBaTHO CE LITUTE
MHTEpecH Kymia u3 MehyHapoHe mpoyiaje, 4ak U y CUTyalliju Kajja OH ca IpofaBleM
HHje JOTOBOPHO BPEIHOCT Ha KOjy Tpebda 3aKIbYINTH OCUIyparmbe. AKO ce Ta BPETHOCT
HE MOXe YTBPAUTHU U3 CapKUHE OCTANIMX JJOKyMeHaTa, poOa Tpeba fa Oyie ocurypaHa
Ha BPEITHOCT Koja He MOKe OUTH Marba Off W3HOca KOji TpeGa IUIaTATH 110 I[OKyMeHTasp-
HOM aKpeAUTHBY WM Off M3HOCA TProBayke (haKType, aKo OHa IJIacy Ha Behy M3HOC. 4)
Banyra y Kojoj ce ocurypame 3akibydyje Tpeba ia Oyae ucra Kao BajyTa Ha KOjy IJ1ach
JIOKyMEHTapHY aKPEIUTHB.

JenHooOpa3Ha mpaBmwia cafgpxke TpH ofpende o ocurypaHuM pusunuma. [Ipsa
ofpenda OHOCH Ce Ha clly4aj Kajja aKpeUTUB IpefiBrba ja OcCurypambeM Tpeda MOKpH-
TH "06uuHe pusuke " W "yobuudajere pusuxe". JemHOOOpa3Ha IIpaBmIIa IPENOPYIyjy Aa
ce m3beraBa KopHIThee HeMPeIM3HnX n3pasa Kao MITO ¢y "yoOnyajeHn prsuny’ 1 1a
ce y aKpeIUTUB YHECY OfIpefiOe O HOIYHCKHM pU3MIIMa Koje Tpeba l'IOKpI/ITI/I.S 6) OBaxksy
Ipenopyky JemHooOpas3HuX IpaBuia Tpeba CIEAUTH jep YHOIICHE Y HOKYMEHTapHU
aKpEIUTHB Ofpenoe O yoOrdajeHnM pU3HUIIMa MOXKE M3a3BaTH CIIOPOBE O TOME IIITa ce
HofpasyMeBa Noj| OOUYHAM WM YOOUUEjeHIM pH3UILIMA IIITO MOXKE Pe3yITHPaTH pa3-
JIUTHM UCXOJIOM U IIOHUIITUTHU CHT'YPHOCT UHje je MOCTOojarbe ratio yHOIICH:a Y AOKY-
MEHTapHU aKPEIUTUB Ofipefada o ocurypamy. OBO 3aTO IITO ce CHHTAarMu yoOH4ajeH:

53. OBo je cBOjeBpcTaH HAa4WMH HUCIOJbaBamka PETPOAKTHBHOI [IEjCTBA OCUrypama pobe umje je
yHOIEewe y JemHooOpa3Ha mpaBuiia Off OTPOMHOI 3Hauaja 3a MpyXKambe KOMIUICTHE 3allTHTE
HHTepeca Kapro ocurypanruka. Kako poba Koja ce mpeBo3u MOXe OMTH MPEeAMET CYKLECUBHUX
IpOfiaja W KaKo je TEeIIKO ca CUrypHourhy YTBPAUTH Y KOM MOMEHTY je Ha H0j HacTala IITeTa,
ucIIpaBa O OCUTypamy Koja npefiBuba fa mokpuhe BaxKu He Off JaTyMa HEeHOT H3faBama, Beh off
MOMEHTa yKpliaja OfHOCHO OTIpeMe poGe O3HAYeHOr Y APYrHM (OTIPEMHHM) AOKYMEHTHMA,
CaBpIICHO ce YKiana y MehyHapogHUM IpoMeT U oMoryhaBa afieKBaTHY 3aIITHTY JIALA KOje Y
MOMEHTY HacTaHKa LITeTe MMa HHTEePeC Ha pOOH.

54. Y. 34 (f) (ii).

55. Y. 34 (f) (i).

56. Y. 35 (a)."...credits should stipulate the type of insurance required..."
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pUY3UII MO3KE ATy Pa3IMINTO 3HAYEH-€ Y 3aBUCHOCTH Off TOra O K0jOj ce BpcTU pobe
paiy ¥y 3aBHCHOCTH Of HAIIMOHAJIHOT TIpaBa uuje ce ofipefioe y3umajy y o03up. Aunn,
aKo aKpEeAUTHUB CajipKy HETpelu3He O3HaKe, OaHKa je oBnaltheHa jja IPUME UCIIPaBe O
ocurypay, He TIpoBepaBajyhil MPOTHB KOjUX je pu3rka poba ocurypaHa u Hehe 6uTn
OArOBOPHA YKOJMKO HEKW PU3HMK OCTAHE HeIIOKpI/IBeH.57) Jpyrom ogpenGom perymie
ce murame gparunza.>®) Barka he TIPAMAaTH ACIIPaBE O OCUI'Yparby KOjuMa ce IpEefBH-
ba npumeHa ¢paHIM3e 3a MOjeNHE PU3UKE, OCHM YKOJIMKO aKpPENUTHB U3PIMIUTO HE
npepBuba fja ce ocurypame 06e30ebyje 6e3 npumene (ppamnnsa.sg) Tpeha ogpenda Tu-
qe ce All Risks ocuzyparsa. [Ipema Toj oipeion, aKo ce IPEBUIIH A je TIPOofaBal] Jy>KaH
a 06e30eu ocurypame "MpOTUB CBUX pu3KKa" OaHKe HUCY Ay>KHE /1a UCIIUTY]y fa Jii je
HeKH crierIan pusuK ocrao 6e3 mokpuha.%) Opakso pemerse y mormysoct# ocito-
6aba 6aHKy OMIO KaKBe OATOBOPHOCTH Yy MOIVIENy IMPUHE OKprha IITO ce ONpaBiaBa
YMHECHULIOM Jia M3Meby EHIIECKOT M HeKUX APYTUX IpaBa MOCTOje 3HATHE pasiiuKe y
TIOIVIENy OHOTA IITO Ce CMaTpa OCHTYPAaHmEM CBUX PH3UKA. JeANHO YKOIHKO je Y caMOM
aKpenuTuBRY NpefprbeHa KOHKpeTHA IIMpHHa OKprha, 6aHKa je y 06aBe3u 1a IpoBepu
ma i je 06e36eheHo TpaskeHo nokpuhe.

6. 3akpyuna pazmaTpama

1. Y cnencTBy OHOra IITO je U3HETO O MPETHOCTIMA TOKYMEHTAPHOT aKPETUTHBA
KOj! cafipsKul ofipefioe O OCHIyparby pobe MoxKe ce TohH IO OMIITET 3aKJbyJKa Jia MpH-
BpEMIHU CyOjeKTH KOju ip3Ke [0 MPaBHE CUTYPHOCTH TOCIIOBHUX OJHOCA Y KOj€ CY MHBOJI-
BUPaHU MMajy MHTEPEC J]a 3aXTEBajy KEroBO YHOILEHE Y YTOBOP O MehyHapOIHOj Tpo-
naju pobe.

2. Kapro ocmrypame Tpeba [a IpeficTaB/ba CacTaBHU JIEO IMOCJIOBHONPABHUX
apamKMaHa ca HHOCTPAHCTBOM jep EerOBO MPHCYCTBO JIOHOCH BHIIIECTPYKE KOPHCTH.
CurypHOCT KOja je IMaHEeHTHA 3aKJby4IerY YTOBOpa O OCUTYPamy ITOCTOJ! 1 Kajia je ped
0 Kapro OCHTYpamy, alli OHA OBJe MONpIMa HEIIITo Apyradnje pa3mepe. Panu ce He ca-
MO O CHTYPHOCTH JIMIIA YKIbYIEHNX Y KOHKPETHH OCIIOBHI OHOC (OHA ce, 3aIpaBo, O~

57. Y. 35 (b). "...without any responsibility for risks not being covered..."

58. ®dpanmmuse cy KiIa3yie y yroBOpy O OCHTypamy U3 KOjHX IPOU3/Ia3H fia Ieo MTeTe, H MOpeN Ioc-
TOjama OCUTYpama, OCUTYPAaHUK caM CHOCH. IbIXOBO yHOIIIEHe y YrOBOp O OCHTYpamy NpaBfa
ce TUMe fia Cy Y HHTepecy U OCUTYpaHHKa M ocurypaBada. VIHTepec ocurypaBada eBHACHTAH je
jep oH He Mopa fa 06e36ean HakHafy 3a feo mTeTe. Kana je ped o ocurypaHuky, TakaB HHTEpeC
IIOCTOjM ¥ Ha IETOBO] CTPAHU jep ce mpeMuje KOjy Ayryje OcurypaBauy cMamyjy y ofpebeHoj
Mepu. OCcHOBHA Tofieia (DpaHINN3a U3 yIila OCHTypama pobe je Ha HHTerpanHe (pellaTHBHE) U
onbutHe (anconytHe). OcHOBHa pa3iuka u3Meby noMeHyTux BpcTa (ppaHmmsa je y ToMe ITo
KOJ] MHTETPAJIHUX OCHTypaBad [yTyje OCUI'ypaHUKY HaKHay IOTIyHe IITETe YKOIHUKO je HaCTy-
mmna mTera Beha of m3HOca (hpaHmM3e, JOK KOJ OfOUTHE OCHIypaBad y TOM CIy4ajy Ayryje
caMO pa3iuKy H3Meby BucHHe INTeTe W YroBOpeHOr m3Hoca (panmmse. [JeramHuje: B.
Tomawuh, TpancnopTHo ocurypame, CaBpeMeHa agmuHuctpanyja, beorpan, 1987, 100-104.

59. Y. 35 (c).

60. Y. 36.
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npa3ymeBa), Beh 1 0 curypHocTH Koja ce pedieKkTyje Ha HETOKYITHH IIPUBPEIHU Pa3Boj.
O06e36ebemeM Kapro ocurypama cripevana ce fa yCllell HacTylamba OKOJHOCTH KOje ce
HHCY Morvie n30ehy Wi OTKIIOHUTH U TIOpef pefy3uMarha CBIX Mepa OIPE3HOCTH Ha-
CTYIIE 3aCTOjU Y Pean3alyjy OCTIOBHUX TTAHOBA M3BO3HIKA, HOCHIAIA Pa3BOja HAIO-
HaJIHE TIPUBpETIE.

3. Ha gokyMeHTapHe akpeuTiBe KOji ce HaJOBe3yjy Ha yCIocTaBibamke MehyHa-
POIHMX TIOCJIOBHHX OJTHOCA TIPBEHCTBEHO Ce MpUMERYjy JemHooOpasHa mpaBuia u 00u-
Yaju 3a IOKyMEHTapHe akpenuTrBe MebyHapoaHe TproBUHCKe KoMope. Y yhuBamem
Ha TIPIMEHY EIXOBUX ofipefaba Koje TPY:Kajy OirOBOp Ha HU3 MUTakba Off UHjer pery-
JIIcam-a 3aBHCH e(hMKACHOCT OCUTYpama poOe U CTENeH 3aIlTUTE JIMIIA Ha YUjH Ce PU3UK
poba mpeBo3u, eMMMHUHUILE ce MOI'YhHOCT HacTaHKa CIOpOBa y MOy 0OMMa NOKpH-
ha koju je Tpebano npudaBuUTH, ITO ca CBOje CTPaHe Jiejyje CTUMYJIATUBHO Ha yroBapa-
€ IIPUMEHE Kapro OCUTypama y OKBHUPY TOKYMEHTApHOT akpeauTuBa. Anu, Oyayhu ga
cy JegHoo6pa3Ha mpaBuiia MPOTEKIMOHUCTIYKY HaCTpOjeHa IPBEHCTBEHO IpeMa OaH-
KaMa KOje YUIECTBYjy y HOMEHYTHM TpaHcaKiyjama (OHe He pey3nMajy OiIfOBOPHOCT 3a
¢hopMy, TOTIYHOCT, TAYHOCT, AyTEHTUIHOCT, (pasicurKaT UM IIPAaBHU 3HaYaj Ma KOT
JIOKyMEeHTa) TUIeAMpaMo 3a MOryhHOCT Ipyraumjer yropapama. Y pebemeM Kapro ocu-
rypama Ha HaulH KOjH OficTyIa off JegrHoOOpa3HuX MpaBmiia Mpy:Ka ce MoryhHOCT 60be
3allITUTE UHTEepeca OCTANINX YUECHUKA aKPEIUTHBHOT IIOCTa.

Natasa Petrovic,
Junior Faculty Member at the Faculty of Law, University of Belgrade

INTERNATIONAL LETTER OF CREDIT AND THE ROLE OF
CARGO INSURANCE

Letter of credit (documentary credit), by vocation an instrument of providing regular
deliverance and regular payment, presents unavoidable topic in consideration of the sub-
Jject of legal security in commercial (business) relationships. Need to provide legal secu-
rity in particular, exists in creating the business relationships with foreign parmers in or-
der to be aware of all difficulties under which one said party will be subjected to in case
of a breach of contract obligations of a business partner. The legal security which is bond
to opening of the documentary credit, achieves the highest level if there are provisions of
cargo insurance therein. The goods insurance, that is to be transported and is the subject
of international trade, brings several positive effects for the participants in international
business transaction, and for economy according to which its implementation is conside-
red applicable. For these reasons, actors of international transactions with attention of
good economist in their business-legal arrangements have been regularly including pro-
visions of documentary credit among which, the most important place belongs to those
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with which have being regulated the transaction of above mentioned goods. The place of
those provisions, the scope of covertness that is to be supplied, the value on which cargo
insurance to be concluded, the sort of documents that are to be submitted to credit bank
are the subject of consideration.

Key words: letter of credit, cargo insurance, international business transactions, legal se-
curity.



